
Subject: Lease Liability Clarification Letter for the Property located at the Dane County Regional Airport, 
Madison, Wisconsin  
BRRTS #: 07-13-586274, 02-13-584472   

Dear Ms. Ellis: 

The Wisconsin Department of Natural Resources (DNR) received a request for a lease liability clarification 
submitted by Federal Express Corporation (FedEx) on June 28, 2021 (the “Request”). The Request was submitted 
with the appropriate review fee. The purpose of this letter is to provide FedEx clarification as to environmental 
liabilities associated with the subleasing of real property from Preferred Development Madison, LLC (Preferred 
Development). Preferred Development is currently leasing the property from Dane County, and the DNR issued a 
liability clarification letter to Preferred Development on August 21, 2020. The subject property is located at the 
Dane County Regional Airport in Madison, Wisconsin, and includes vacant land adjacent to the airport cargo 
ramp and assigned ramp spaces that are described and depicted in Exhibit A of the attached sublease (the 
“Property”). The DNR completed its review of environmental reports and the sublease agreement as part of the 
Request. 

Property Use 
A new air cargo facility is being built on the Property. The facility will be used by Federal Express Corporation 
under a sublease with Preferred Development. The facility will be a metal structure including areas for a 
warehouse, office and vehicle maintenance. The facility and adjacent ramp space will be used for air cargo 
operations.  

Lease Agreement  
The DNR received the Sublease Agreement, FedEx No. 20-0295-000 (the “Sublease”), between Federal Express 
Corporation (Tenant) and Preferred Development Madison, LLC (Landlord). The Sublease has several sections 
redacted and the version submitted with this request is included as Attachment A to this letter. The Sublease was 
signed and executed on June 16, 2020 and includes exhibits with a legal description and maps. The Sublease 
indicates that Preferred Development will design and construct the air cargo facility and that Preferred 
Development will sublease the leased property to FedEx. Section 22 of the Sublease describes the restrictions and 
responsibilities regarding environmental regulations, environmental cleanup and use of hazardous substances that 
apply to Dane County, Preferred Development and FedEx.  

Background and Environmental Summary 
Wis. Stat. § 292.55(1)(d)1 authorizes DNR to issue a letter to a person seeking assistance concerning the liability 
of a person owning or leasing a property for environmental pollution at a property. Specifically, the DNR 
reviewed the following documents to make this determination: 

• Liability clarification letter request, completed Form 4400-237, signed June 21, 2021.

Tony Evers, Governor 
Preston D. Cole, Secretary 

 Telephone 608-266-2621 
Toll Free 1-888-936-7463 

TTY Access via relay - 711 

State of Wisconsin 
DEPARTMENT OF NATURAL RESOURCES 
101 S. Webster Street 
Box 7921 
Madison WI  53707-7921 

August 30, 2021

Karen Ellis 
Federal Express Corporation 
3620 Hacks Cross Road 
Building B – 3rd Floor 
Memphis, TN 38125 
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• Sublease Agreement, FedEx No. 20-0295-000, between Federal Express Corporation (Tenant) and 
Preferred Development Madison, LLC (Landlord). 

• Phase II Environmental Site Assessment dated October 10, 2019 and provided to DNR on August 11, 
2020. 

• Additional field data from the site submitted to DNR on January 13, 2021. 
• DNR’s letter to Preferred Development dated January 25, 2021, approving their materials management 

plan. 
• Project summary submitted with the sublease. 
 

The proposed Preferred Development structure will be located within the boundaries of the Dane County 
Regional Airport on land owned by Dane County. Subsurface data collected from this site and other 
environmental investigations within the airport boundary indicate that site geology generally consists of 1-2 feet 
of fill, and below this is intermingled sand, silt and some clay to depths in excess of 50 feet. The water table is 
generally present between 6-8 feet below ground surface.  
 
Five soil borings were completed into the area to be used by Preferred Development (SB-1 through SB-5). Soil 
samples were collected from the area to be used by Preferred Development and analyzed for Volatile Organic 
Compounds (VOCs), polyaromatic hydrocarbons (PAHs), and certain metals. No VOCs were detected in soil 
samples. PAHs were detected in one soil boring (SB-3) at concentrations below levels in Wis. Admin. Code ch. 
NR 720. Concentrations of metals in soil samples were below residual contaminant levels or background 
threshold values.  
 
Groundwater samples were collected from borings SB-1 and SB-2. These samples were analyzed for VOCs, 
PAHs, metals, PFOA and PFOS. No VOCs or PAHs were detected at concentrations exceeding Wis. Admin. 
Code ch. NR 140 standards. Several metals were found in boring SB-2 in groundwater at concentrations above 
Wis. Admin. Code ch. NR 140 standards. The water sample from SB-2 was collected in a temporary well. The 
temporary well was not developed to clear silt and sediment from the well, and the sample was not field filtered. 
Metals are known to attach to soil and sediment particles in water. The water sample was described as turbid. The 
DNR believes the metals results to reflect the turbidity of the water and not represent metals contamination of 
groundwater. 
 
The groundwater sample from SB-1 was also tested for PFOA and PFOS. PFOA and PFOS were detected at 
concentrations of 13 parts per trillion (ppt) and 38 ppt, respectively. Groundwater, surface water and soil samples 
collected from many areas of the airport by responsible parties have previously detected PFAS compounds, the 
suspected source being AFFF fire-fighting foam use at the airport. The department is aware that other parties are 
completing investigations to delineate PFAS contamination in various locations on airport property.   
 
As of the date of this letter, the Property is currently under construction. Soil removed for foundation work has 
been excavated from the site and placed in the approved area within the boundaries of the Dane County Airport. 
Groundwater extraction necessary to complete the foundation work has been completed. 
 
Determinations 
The DNR reviewed the documents described above and the reports in the DNR files and determined based on 
proposed use and current environmental conditions that FedEx, as the tenant under the sublease, would not 
“possess or control,” as those terms are used in Wis. Stat. § 292.11(3), any hazardous substance discharges or 
environmental pollution that are discovered in the future to have been present on the Property prior to signing the 
sublease, conditioned in compliance with the following standards of performance: 
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• FedEx must provide any responsible party, their consultants, and DNR personnel with reasonable access 
to the Property for the purposes of conducting any necessary environmental assessment or remediation 
activities. 

 
• FedEx or its representatives, agents or contractors, must comply with all applicable state and federal laws 

that apply if they conduct any excavation, storage, treatment, or disposal of contaminated soils, 
groundwater, or other materials on the Property. 

 
• FedEx must minimize, to the extent practicable, the placement of any structures in areas of the Property 

impacted by environmental contamination, or construct buildings in such a manner as to allow remedial 
work to be conducted. 

 
• FedEx must comply with the requirements of Wis. Stat. ch. 292 and the Wis. Adm. Code chs. NR 700-

799 for the discharge of any hazardous substances or environmental pollution that may be caused by 
FedEx or its contractors. 

 
• FedEx has not and will not have direct or indirect business relationships (other than as Tenant under the 

sublease for the Lease Property) with the person or persons who caused the discharge of any hazardous 
substance or environmental pollution on the Property. 

 
• There are no relevant provisions in the Lease that would alter the DNR’s analysis.  

 
Under these conditions, the DNR agrees not to hold FedEx in its capacity as a Tenant under the sublease 
responsible for investigating or remediating any hazardous substances or environmental pollution that are present 
on, or migrated from or onto, the Property prior to the date of the Lease, unless any of the conditions are not 
satisfied. 
 
Environmental Requirements  
The DNR will continue to work with Preferred Development as they proceed with their construction on the leased 
property. Generally, Preferred Development must ensure that any storage, treatment or disposal of water, soil, or 
other solid waste generated as part of the site development is conducted in compliance with applicable standards 
and rules. Any party conducting excavation work at the Dane County Airport in known or suspected areas of 
environmental contamination will need to characterize and appropriately manage any soil, water or other solid 
waste generated. The person generating the contaminated soil would need to either dispose of it at a licensed solid 
waste facility or receive an exemption under Wis. Admin. Code chs. NR 508 or NR 718 to dispose of it on- or off-
site. To ensure compliance with standards and rules and to comply with the conditions in this letter, Preferred 
Development submitted a materials management plan (MMP) that would address management of soil, water and 
other materials that may be generated as part of construction activities and has obtained a WPDES permit for 
water discharges. The MMP was submitted on January 13, 2021 and approved by the DNR on January 25, 2021. 
 
Any determinations made by the DNR in this letter are based specifically on the information made available to the 
DNR as part of the request and are subject to change if modifications are made to the Lease or if other 
information arises. Any property located outside of the area identified as the Property for the purpose of issuing 
this Lease Liability Clarification Letter is not covered by this letter and would require a request be made for a 
Lease Liability Clarification Letter for the specific revised area. This letter was written specifically for FedEx and 
is not transferrable to another party. 
 
The Bureau for Remediation and Redevelopment Tracking System (BRRTS) identification number for this 
activity is included at the top of this letter. The DNR tracks information on all determinations such as this one in a 
database that is available on the Internet at: http://dnr.wi.gov/topic/Brownfields/WRRD.html. See “BRRTS on the 

http://dnr.wi.gov/topic/Brownfields/WRRD.html
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web” to access the database. You are reminded that this determination does not relieve you of obligations to 
comply with all other applicable federal, state and local laws, regulations, and permits.  
 
If you have any questions concerning this letter or other related matters, please contact me at (608) 259-6557 or 
Jodie.Peotter@wisconsin.gov or Steve Ales at (608) 400-9187 or stephenm.ales@wisconsin.gov. 
 
Sincerely, 
 

 
Jodie Peotter, PG 
Chief, Brownfields, Outreach and Policy Section 
Bureau for Remediation and Redevelopment 
 
Attachment: Lease Agreement 
 
 
ec:    Phillip R. Bower, DNR LS 
 William J. Nelson, DNR LS 
 Steve Ales, RR/5 
 Steve Martin, SCR 
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FEDERAL EXPRESS CORPORATION 
ENVIRONMENTAL LIABILITY CLARIFICATION REQUEST 
DANE COUNTY REGIONAL AIRPORT  
 
Property Summary 
A new air cargo facility is planned for an approximate 2.8 acre property located at the Dane County Regional Airport (the 
Property). Preferred Development Madison, LLC (Preferred Development) has an Air Cargo Ground Lease (Lease No. 
DCRA 2020-03) with Dane County for the Property that was executed on June 26, 2020.  
 
The facility will be used by Federal Express Corporation (FedEx) under a sublease with Preferred Development, which 
was executed on June 16, 2020 (the Sublease).  The Property is described and depicted in Exhibit A of the attached 
Sublease (Sheet 2, “Exclusive Use Land”). 
 
Preferred Development received a Lease Liability Clarification Letter for the Property from the Wisconsin Department of 
Natural Resources (DNR) on August 21, 2020 (the Lease Liability Clarification Letter).  The Property is vacant land 
adjacent to an existing ramp.  FedEx has not used or leased the Property previously.   
 
Sublease 
A redacted copy of the Sublease is attached and includes the provisions covering the leasehold location, term, allowed 
uses, and environmental obligations.  The Air Cargo Ground Lease was provided to the DNR by Preferred Development 
and is included as an attachment to the Lease Liability Clarification Letter 
 
Environmental Information 
Subsurface data collected from the Property and other environmental investigations within the airport boundary 
indicate that the site geology generally consists of 1’-2’ of fill and below this is intermingled sand, silt and some clay 
to depths in excess of 50 feet. The water table is generally present between 6’-8’ below ground surface. 
 
As part of FedEx’s 2019 environmental due diligence, five soil borings were advanced on the Property (SB-1 through 
SB-5). Soil samples were collected and analyzed for Volatile Organic Compounds (VOCs), polyaromatic hydrocarbons 
(PAHs), and certain metals. No VOCs were detected in soil samples. PAHs were detected in one soil boring (SB-3) at 
concentrations below levels of concern when evaluated against levels in Wis. Admin. Code ch. NR 720. Concentrations 
of metals in soil samples were below residual contaminant levels or background threshold values. 
 
Groundwater samples also were collected from borings SB-1 and SB-2. These samples were analyzed for VOCs, PAHs, 
and metals. No VOCs or PAHs were detected at concentrations exceeding Wis. Admin. Code ch.NR 140 standards. 
Several metals were detected in groundwater samples from boring SB-2 at concentrations above NR 140 standards. The 
grab groundwater sample from SB-2 was collected in a temporary well that was not developed to clear silt and sediment 
from the well, nor was the sample field filtered. The water sample was described as turbid. It is therefore possible that the 
metals concentrations are elevated due to metals sorbed to suspended solids in turbid groundwater. 
 
The groundwater sample from SB-1 also was tested for Perfluorooctanoic acid (PFOA) and Perfluorooctanesulfonic 
(PFOS). PFOA and PFOS were detected at concentrations of 13 ppt and 38 ppt, respectively. Groundwater, surface water 
and soil samples collected from many areas of the airport by responsible parties have been impacted by PFOA and PFOS, 
the suspected source being AFFF fire-fighting foam use at the airport. 
 
On behalf of Preferred Development, SCS Engineers collected additional soil and groundwater samples during November 
2020.  Seven direct push soil borings were advanced on the Property (GB-1 through GB-7).  Soil samples were collected 
and analyzed for 18 Per- and polyfluoroalkyl substances (PFAS).  PFAS were detected, including PFOA and PFOS, in 
borings GB-1 through GB-4, which were situated close to the ramp tarmac. 
 
Temporary groundwater monitoring wells were installed at five boreholes and sampled for 18 PFAS and select metals 
(arsenic, barium, cadmium, chromium, lead, and selenium). The combined concentrations of PFOA and PFOS in the 
groundwater samples ranged from 14.6 nanograms per liter (ng/l) to 246 ng/l.  The laboratory analyzed both filtered 
(dissolved) and unfiltered (total) metals in the groundwater sample from GB-5. The unfiltered metals in the samples  ere 
collected from GB-1, GB-7 , and GB-7 (duplicate). Barium concentrations ranging from 36.6 to 49.1 ug/l were detected in 
all five analyses. The estimated chromium concentrations of 3.3 and 6.7 ug were detected in the unfiltered samples from 



GB-5 and GB-7. Arsenic was detected at an estimated concentration of 13.5 ug/l in the sample from GB-1  and was not 
detected in any of the other samples.  
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FedEx Lease No. 20-0295-000 
SUBLEASE AGREEMENT 

 

             THIS SUBLEASE AGREEMENT (the “Agreement”) is made this _____ day of June 
2020 (“Effective Date”) between PREFERRED DEVELOPMENT MADISON, LLC, a 
Florida limited liability company, licensed to do business in the State of Wisconsin ("Landlord") 
and FEDERAL EXPRESS CORPORATION, a Delaware corporation, licensed to do business 
in the State of Wisconsin ("Tenant"). 

RECITALS 
 

Landlord desires to design, construct and sublease to Tenant in accordance with the 
terms, and subject to the conditions, of this Agreement a facility (the "Building") and other 
improvements (the Building and other improvements are sometimes referred to collectively as 
the "Improvements") on a site within the Dane County Regional Airport (“MSN”) leased to 
Landlord by Dane County, a Wisconsin quasi-municipal corporation (the “Master 
Landlord”).   

 
Tenant desires to have constructed and to sublease from Landlord the Improvements 

and Land (as defined below) in accordance with the terms and subject to the conditions 
contained in this Agreement. 

 
AGREEMENTS 

 

FOR AND IN CONSIDERATION of the mutual covenants contained in this 
Agreement, Landlord and Tenant (sometimes referred to jointly as the "parties") agree as 
follows: 

 
Section 1. Demise of Premises; Land Lease.  (a)  Subject to the conditions set forth 

below, Landlord shall design, construct and sublease to Tenant, and Tenant shall sublease from 
Landlord, the Land and the Improvements to be constructed by Landlord on the site described 
in Exhibit A-1 (the "Land"). The Land is the real property that Master Landlord leases to 
Landlord under the terms of a Lease Agreement (the "Land Lease") executed 
contemporaneously with this Agreement. A copy of the Land Lease is attached to this 
Agreement as Exhibit A-2. Tenant’s obligations under this Agreement are contingent upon the 
satisfaction of the condition that Master Landlord executes an agreement in favor of, and in 
form acceptable to, Tenant whereby (A) Master Landlord consents to the execution of this 
Agreement; and (B) Master Landlord that, as long as no Event of Default, as defined in Section 
25 below, has occurred and is continuing, Master Landlord may not disturb Tenant's possession 
of the Premises (as defined below) in accordance with the terms of this Agreement 
notwithstanding any default on Landlord's part in the performance of the obligations it 
undertakes under the terms of the Land Lease. If Landlord fails to cause the foregoing 
condition to be satisfied on or before 180 days from of the Effective Date, this Agreement will 
terminate and the parties will have no further rights or obligations under its terms. 
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by amendments and Change Orders. The bonds must name Master Landlord and Tenant as 
obligees and must be in a form that Tenant approves in writing. Tenant may not unreasonably 
withhold or delay its approval of the surety or the form of the bonds. The bonds may provide 
that Tenant may only exercise the obligee’s rights if Landlord or any mortgagee designated as 
an obligee either fails to make its initial efforts to exercise those rights within 30 days after the 
date on which Landlord’s general contractor defaults in respect of any of its obligations relating 
to the construction of the Improvements or, after making that initial effort, fails to diligently 
pursue the enforcement of those rights.  Landlord must obtain, or cause its general contractor 
to obtain, those bonds and deliver conclusive evidence of the bonds to Tenant before 
commencing the construction of the Improvements. If Landlord fails to obtain, or to cause its 
general contractor to obtain, those bonds, as provided in this Section 3, and that failure 
continues for more than 30 days after the date on which Tenant delivers written notice of the 
default to Landlord, Tenant may acquire such performance and payment bonds at Landlords 
sole cost and expense. If Tenant acquires such performance and payment bond, the parties will 
reduce the Base Rent that is payable after the Commencement Date by the cost of such 
performance and payment bonds acquired by Tenant. If Landlord’s general contractor defaults 
in respect of any of its obligations relating to the construction of the Improvements and Tenant 
exercises the obligee’s rights consistent with any limitation set forth in either of the bonds, 
Landlord shall pay to Tenant within 30 days after the date of Landlord's receipt of Tenant's 
invoice the full amount of any sums Tenant expends to cause the surety to fulfill its obligations 
under either of those bonds, including, without limitation, reasonable attorneys’ fees. If 
Landlord fails to pay those sums within that 30-day period, Tenant may offset the amount owed 
against Base Rent, Additional Rent and any other sums that become due to Landlord. If 
Landlord pays those sums to Tenant or Tenant offsets the amount owed against Base Rent, 
Additional Rent or other sums that become due to Landlord, Tenant shall assign to Landlord 
any rights Tenant has to recover those sums from the surety. 

 
Section 4.  Financing.   Landlord has advised Tenant that Landlord may seek third party 

financing for the design and construction of the Improvements. Notwithstanding however if 
Landlord does seek third party financing, and Landlord is unable to commence construction 
of the Improvements on or about  the issuance of a building permits for the construction of 
the Improvements due to a lack of financing funding, then either party may terminate this 
Agreement by delivering written notice to the other party. 

 
Section 5.   Initial Term.  (a) The term of this Agreement (the "Initial Term") will begin 

on the date (the "Commencement Date") on which Landlord substantially completes the 
construction of the Improvements, secures the Certificate of Occupancy, and tenders possession 
of the Improvements. The Initial Term will end at 11:59 p.m. (Central Time) on the earlier of 
(i) the day prior to the twentieth anniversary of the Commencement Date, if the 
Commencement Date occurs on the first day of a calendar month, or (ii) the day prior to the 
twentieth (20th) anniversary of the first day of the first full calendar month following the 
calendar month in which the Commencement Date occurs, if the Commencement Date does 
not occur on the first day of a calendar month, whichever is applicable, applicable, or (ii) the 
date on which a termination of the Land Lease occurs for any reason other than Tenant’s failure 
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to perform any obligation it undertakes under the terms of this Agreement or to observe any 
condition or restriction set forth in this Agreement. If Tenant exercises the remedy set forth in 
Section 2(u), the Commencement Date will be the date on which Tenant substantially 
completes the construction of the Improvements and secures the Certificate of Occupancy. 
Tenant has the right to renew the term of this Agreement, as set forth in Section 7 below, and 
the Initial Term and any Renewal Term with respect to which Tenant exercises that option in 
accordance with Section 7 are collectively called the "Term" in this Agreement. 

 
(b) Within 30 days after the Commencement Date, the parties will execute an 

acknowledgment letter for the purpose of confirming the Commencement Date, the Expiration 
Date (as defined in Section 6 below), the rentable area of the Building, and the annual Base 
Rent. That acknowledgment will be substantially in the form of the attached Exhibit E. 

 

Section 6. Base Rent and Additional Rent.  
(a) Subject to adjustment as provided in Section 6(b), Tenant shall pay to Landlord 

(except as otherwise specifically provided for in this Agreement, without demand, deduction, 
offset or setoff) for the Premises as base monthly rent ("Base Rent") the sum of Eight Million 
Nine Hundred Fifteen Thousand Seven Hundred Ninety-Eight and 60/100 Dollars 
($8,915,798.60) payable monthly as follows: 

 
Period Annual Base Rent Monthly Base Rent 

The Commencement Date thru the last day of the 60th 
month  

                      
$416,005.84  

                      
$34,667.15  

The first day of the 61st month thru the last day of the 
120th month 

                      
$434,697.36  

                      
$36,224.78  

The first day of 121st month thru the last day of the 
180th month 

                      
$455,373.24  

                      
$37,947.77  

The first day of 181st month thru the last day of the 
240th month 

                      
$477,083.28  

                      
$39,756.94  

 
 Unless Tenant makes the election set forth in Section 6(f) below, Tenant shall pay each 

monthly installment of Base Rent in advance on the first day of each month during the Term, 
with the first installment of Base Rent being due on the Commencement Date. If the 
Commencement Date occurs on a day other than the first day of a calendar month, the Base 
Rent for the month in which the Commencement Date occurs will be equal to the monthly 
installment amount specified above multiplied by a fraction, the numerator of which is the 
number of days in the period between the Commencement Date and the last day of that month, 
and the denominator of which is the total number of days in that month.  Landlord's federal tax 
identification number is 84-3964885. 

 
(b) In addition to the Base Rent as set forth in Section 6(a), Tenant shall pay, on or 

before the date payable, all fixed rent, additional rent and other charges payable by Landlord 
to Master Landlord under the Land Lease including Exclusive Use Land Rent and Assigned 
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the Survey will specifically identify their location and dimensions. The Survey will include a 
certification that, with respect to any support utility and mechanical easements depicted on the 
Survey, there are no gaps or gores between the Land and the point of commencement of the 
easements and those easements run, with no gaps or gores, from the Land to dedicated and 
accepted public utility easements.  The legal description of the Land appearing on the Survey 
will be the same as that appearing in the Title Report. In addition, the surveyor must prepare 
and certify the Survey in accordance with the Minimum Standard Detail Requirements for land 
title surveys adopted by the American Land Title Association and American Congress on 
Surveying and Mapping. The Survey will include a certification as to whether any part of the 
Land lies within an area that the Federal Emergency Management Agency has designated as a 
flood-prone or flood-hazard area. Landlord must also cause, at Landlord's cost and expense, 
such additional survey work as may be necessary or required by the Title Company to be 
completed in a timely fashion for issuance of the final title insurance policy free and clear of 
survey exceptions. If required by the Title Company, Landlord must also cause the surveyor to 
re-certify the Survey to the satisfaction of Tenant and the Title Company no more than five 
days prior to the Commencement Date. 

 
        (e)         At Tenant's election, but subject to Tenant's payment of the applicable premium, 
Landlord must cause the Title Company to issue in Tenant's favor on the Commencement Date 
an extended form ALTA 2006 Form B owner's policy of title insurance (the "Title Policy"), 
together with any endorsements that Tenant considers necessary and are available in the state 
in which the Premises are located. The Title Policy must insure Tenant's good and marketable 
leasehold interest in the Premises in an amount designated by Tenant subject only to exception 
from insurance coverage for exceptions agreed to in writing by Tenant. Without limiting the 
generality of the foregoing, in order for the Title Policy to satisfy the requirements of this 
Section 8(e), (i) the Title Company must delete all standard exceptions from the Title Policy; 
(ii) the Title Policy must affirmatively insure over all survey matters, whether based upon 
matters of record or otherwise; (iii) the Title Company must endorse the exception as to 
restrictive covenants "None of Record"; (iv) if available in the state in which the Premises are 
located, the Title Policy must include an owner’s restrictions and easements endorsement, a 
zoning endorsement and a contiguity endorsement and a statement that all taxes and general 
and special assessments that became due prior to the Commencement Date have been paid; (v) 
the Title Company must limit the exception as to the lien for taxes to general real property 
taxes for the current year not yet due and payable and subsequent years, and must endorse that 
exception "Not yet delinquent by nonpayment"; and if available in the state in which the Premises 
are located, the Title Policy must include an endorsement that insures unconditional legal 
access to the Premises from all adjoining public or private streets or ways and from any parking 
facility adjoining and serving the Premises. 

 
Section 9.  Use. (a) Tenant, and its subsidiaries and affiliates, may use the Premises 

solely for the uses permitted in the Land Lease. To wit: (a) commercial transportation of lawful 
express cargo, freight, documents, mail and merchandise by aircraft, including the receiving, 
storing, preparing, packing, crating, delivering and transporting by air of such cargo, freight, 
documents, mail and merchandise; (b) the parking, storage, routine maintenance, minor repair, 
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parties will treat the Taking in accordance with the foregoing provisions of this Section 21 
relating to Total Taking, Substantial Taking and Partial Taking. 

 
Section 22. Compliance with Environmental Laws. (a) During the construction of the 

Improvements and throughout the Term, Landlord shall fully and punctually comply with all 
present and future Legal Requirements that are applicable to the Premises and that relate to the 
quality or protection of the environment or the use, storage, handling and disposal of Hazardous 
Material (as defined below), including, without limitation, the National Environmental Policy 
Act of 1969, as amended, 42 U.S.C. § 4321 et seq., the Comprehensive Environmental 
Response Compensation and Liability Act, 42 U.S.C § 9601 et seq., the Hazardous Materials 
Transportation Act, 49 U.S.C. §1801 et seq., the Toxic Substances Control Act, 15 U.S.C. 
§2601 et seq., the Resource Conservation and Recovery Act, 42 U.S.C. §6901 et seq., the 
Federal Water Pollution Control Act, as amended by the Clean Water Act of 1977, 33 U.S.C. 
§1251 et seq., and the Clean Air Act, 42 U.S.C. §7401 et seq., and all regulations promulgated 
on the authority of the foregoing (the “Environmental Laws”), except to the extent that the 
Master Landlord has responsibility for that compliance under the terms of the Land Lease or 
Tenant has responsibility for that compliance under the terms of this Agreement. In that regard, 
Landlord must secure all permits and approvals required by virtue of applicable Environmental 
Laws in order for Landlord to lawfully construct the Improvements  and must fulfill all 
conditions imposed by such permits and approvals including, without limitation, any such 
conditions that survive substantial completion of those Improvements; provided, however, the 
foregoing shall not apply to any air operating permits that are required after the Improvements 
have been substantially completed.  The term "Hazardous Material" means any substance: 

 
(i) the presence of which requires or may later require notification, 

investigation or remediation under any Environmental Law; or 
 

(ii) that is or becomes defined as a "hazardous waste", "hazardous 
material", "hazardous substance", "pollutant" or “contaminant" 
under any Environmental Law, including, without limitation, the 
Comprehensive Environmental Response, Compensation and 
Liability Act (42 U.S.C. §9601 et seq.), the Resource 
Conservation and Recovery Act (42 U.S.C. §6901 et seq.) and 
the associated regulations; or 
 

(iii) that is toxic, explosive, corrosive, flammable, infectious, 
radioactive, carcinogenic, mutagenic or otherwise hazardous and 
is or becomes regulated by any governmental authority, agency, 
department, commission, board, agency or instrumentality of the 
United States, any state of the United States, or any political 
subdivision within any state; or 

 
(iv) the presence of which on the Premises causes or threatens to 

cause a nuisance on the Premises or to adjacent properties or 
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poses or threatens to pose a hazard to the Premises or to the 
health or safety of persons on or about the Premises; or 

 
(v) that contains gasoline, diesel fuel or other petroleum 

hydrocarbons or volatile organic compounds; or 
 

(vi) that contains polychlorinated biphenyls (PCBs), asbestos or urea 
formaldehyde foam insulation; or 

 
(vii) that contains or emits radioactive particles, waves or material, 

including, without limitation, radon gas. 
 

Landlord must also fully and punctually observe all requirements set forth in the Land Lease 
pertaining to Hazardous Materials that Landlord or any of its employees, agents, contractors or 
invitees (other than Tenant or Tenant’s employees, agents, contractors or invitees) brings on to 
the Premises in connection with the construction of the Improvements or its other activities on 
the Premises.  

 
(b) Landlord shall defend, indemnify and hold Tenant  and their respective directors, 

officers, agents, employees and contractors harmless from and against all suits, actions, legal or 
administrative proceedings, demands, claims, liability, fines, penalties, loss, injuries, damages, 
expenses and costs, including, without limitation, interest and reasonable attorneys’ and 
paralegals’ fees for attorneys of the indemnitee’s choice, and costs of defense (direct and on 
appeal), settlement or judgment, (i) that may be incurred or suffered by, or claimed or assessed 
against, any of the indemnitees under any Environmental Law for, with respect to, or as a direct or 
indirect result of, the presence on, within or beneath the Premises or in the stormwater retention 
areas, if any, into which the Premises drain (the “Stormwater Retention Areas”) of, or the 
transportation, handling, management, storage, spill, escape, seepage, leakage, spillage, discharge, 
emission or release to or from the Premises or the Stormwater Retention Areas of, any Hazardous 
Material that is present or brought on the Premises, (ii) that is in any way connected with any death 
or injury to any person, any destruction or damage to any property, or any potential or actual 
impacts, contamination of or adverse effects in the environment, and (iii) with respect to which 
Master Landlord has no responsibility under the terms of the Land Lease and neither Tenant nor 
any of its agents, employees, contractors or other invitees (individually called a “Tenant Party” 
and collectively called the “Tenant Parties”) has responsibility under the terms of this Agreement. 

 
 (c)  Tenant, its agents, employees, contractors or other invitees (individually called a 
“Tenant Party” and collectively called the “Tenant Parties”) shall fully and punctually comply, 
with all present and future Environmental Laws, except to the extent that Master Landlord has 
responsibility for that compliance under the terms of the Land Lease or that Landlord has 
responsibility for that compliance under the terms of this Agreement. In that regard, Tenant must 
secure all permits and approvals required by virtue of applicable Environmental Laws in order for 
Tenant to lawfully use the Premises. Tenant must also fully and punctually observe all 
requirements set forth in the Land Lease pertaining to Hazardous Material that Tenant or any of 
its employees, agents, contractors or invitees brings on to the Premises in connection with the 
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conduct of its activities on the Premises. Tenant may not release or discharge, and will not permit 
any Tenant Party to release or discharge, air emissions, waste, effluent, Hazardous Material or 
contaminants from the Premises in such a manner that the release or discharge will unlawfully 
pollute or contaminate air, ground (including sub-surface strata), or water (including ground water) 
or become a public nuisance. Any treatment, testing or control of releases or discharges, including 
monitoring or mitigation measures, required as a result of Tenant’s operations will be solely 
Tenant’s responsibility. 
 
 (d) Tenant shall defend, indemnify and hold Landlord, Master Landlord, Landlord’s 
mortgagee and their respective members, constituent partners, directors, officers, agents, 
employees and contractors (the “Indemnified Parties”) harmless from and against all suits, 
actions, legal or administrative proceedings, demands, claims, liability, fines, penalties, loss, 
injuries, damages, expenses and costs, including, without limitation, interest and reasonable 
attorneys’ and paralegals’ fees for attorneys of the indemnitee’s choice, and costs of defense (direct 
and on appeal), settlement or judgment, (i) that may be incurred or suffered by, or claimed or 
assessed against, any of the Indemnified Parties under any Environmental Law for, with respect 
to, or as a direct or indirect result of the presence on, within or beneath the Premises or the 
Stormwater Retention Areas of, or the transportation, handling, management, storage, spill, 
escape, seepage, leakage, spillage, discharge, emission or release to or from the Premises or the 
Stormwater Retention Areas of, any Hazardous Material that is brought on the Premises during 
the Term in connection with Tenant’s or any Tenant Party’s use of the Premises and that does not 
fall within the scope of Landlord’s indemnity set forth in Section 22(b), and (ii) that is in any way 
connected with any death or injury to any person, any destruction or damage to any property, or 
any potential or actual impacts, contamination of or adverse effects in the environment. In making 
the covenant set forth in Section 22(c) and the indemnity set forth in this Section 22(d), Tenant 
does not undertake any obligation (i) to remediate, or any liability for the cost of remediating, the 
Premises to a level of contamination lower than that which exists as of the Effective Date or to a 
level of contamination lower than that which the governmental authorities having jurisdiction over 
the environmental condition require in order to discontinue enforcement actions, or to the 
Indemnified Parties that utilized the Lease Premises prior to the Effective Date. The parties, 
however, do not intend the foregoing to limit Master Landlord’s or Landlord’s right to seek 
contribution or cost-sharing under any applicable Environmental Law for costs that any of them 
may incur in connection with inspections, investigations, studies, design, construction, 
remediation, or operations or maintenance of remedial activities at, on or near the Premises from 
parties responsible for any contamination occurring at, on, or near the Premises.  
 
 (e) Further, if the correction of any environmental condition not attributable to Tenant's 
or any Tenant Party’s use and occupancy of the Premises partially or totally impairs Tenant's use 
of the Premises, Tenant's obligation to pay Base Rent will abate during the period the corrective 
activity takes place in proportion to the diminished utility of the Premises in the conduct of Tenant's 
business. 
 
 (f) The indemnities of Landlord and Tenant contained in this Section 22 will not 
extend to loss of business, lost rentals, diminution in property value, or incidental, indirect or 
consequential damages. 
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 (g) The provisions of this Section 22 will survive the expiration of the Term or the 
earlier termination of this Agreement. 
 
 (h) Notwithstanding anything in the contrary herein, Tenant shall have no obligations, 
responsibilities, or liabilities with respect to Pre-existing Contamination on the Premises. For the 
purposes of this Agreement, “Pre-existing Contamination” shall be defined as any hazardous 
materials or substances present on, at, or under the Premises that were: (i) introduced prior to the 
Commencement Date; or (ii) on the Premises whether brought or not brought to the Premises by 
Landlord or Master Landlord.  
 

Section 23.   Compliance with Legal Requirements.   Landlord warrants that, when 
constructed, the Improvements will comply with all Legal Requirements, including, without 
limitation, those governing non-discrimination in public accommodations and commercial 
facilities ("Public Accommodation Laws"), such as the requirements of the Americans with 
Disabilities Act (42 U.S.C. § 12101) and all rules and regulations made on the basis of authority 
granted in that Act. Except as provided in Section 23(b), Tenant shall comply with all Legal 
Requirements applicable to its use of the Premises during the Term, including, without 
limitation, Public Accommodation Laws insofar as they relate to (i) any improvements or 
alterations that Tenant or its contractors initiate and construct within the Premises or that 
Landlord constructs after the Commencement Date at Tenant’s request or (ii) any change 
occurring during the Term in the business operations that Tenant conducts on the Premises. 

 
Section 24. Landlord's Warranties. Landlord warrants that: 
 

 (a) to the best of Landlord’s actual knowledge, Landlord does not have actual 
knowledge of, or reason to believe that there are, grounds for the filing of any lien against the 
Premises; 
 
 (b) to the best of Landlord’s actual knowledge, Landlord does not have actual 
knowledge of any pending condemnation or similar proceeding affecting any part of the Premises; 
 
 (c) to the best of Landlord’s actual knowledge, Landlord does not have actual 
knowledge of any legal actions, suits, or other legal or administrative proceedings that are now 
pending or threatened against either Landlord or the Premises and that would adversely affect 
Tenant's possession of the Premises in accordance with the terms of this Agreement if finally 
adjudicated in a manner adverse to the interests of Landlord; 
 
 (d) Landlord has neither granted any leases or licenses nor created any tenancies 
affecting the Premises and there are no parties in possession of any portion of the Premises as 
trespassers or otherwise; 
 
 (e) to the best of Landlord’s actual knowledge, Landlord does not have actual 
knowledge of any uncured violations of Legal Requirements affecting any portion of the Premises 
and, if any such violations exist, Landlord shall rectify them before Tenant’s occupancy of the 
Premises begins; 
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