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Telephone: (262) 521-5272 » Fax: (262) 521-5265 # E-mail; contactus@waukesha-water.com

August 28, 2015

Ms. Ashley Hoekstra

DNR Bureau of Drinking Water and Groundwater
PO Box 7921

Madison, WI 53707-7921

Dear Ms. Hoekstra:

This letter provides additional information regarding the Application for Great Lakes Water from
the City of Waukesha. During the public hearings, a water supply alternative was proposed by
the Compact Implementation Coalition (CIC) and assertions were made by the CIC related to
this alternative and the impacts of Root River return flow on the Great Lakes basin. The water
supply comments herein are specific to the water supply alternative analysis prepared by their
consultant, GZA GeoEnvironmental, Inc. and supplement our comments submitted August 18,
2015

CIC Water Supply Alternative

CIC claims that its water supply alternative is reasonable and was not considered. This
assertion is incorrect for three fundamental reasons. First, the CIC proposal is not reasonable
because it fails to comply with Wisconsin law on Water Supply Service Areas and Water Supply
Plans. Second, it is based on assumptions concerning water demand that are not based on
sound planning practices. Third, to the extent the alternative proposes a limited water demand
(by limiting water supply to just to the area currently served by Waukesha), the environmental
impacts of this alternative have already been examined by the WDNR.

Failure to Comply with State Law

The State law was written to implement the Compact by providing detailed requirements in
Wisconsin that are necessary to comply with the Compact. Wisconsin's water supply planning
law requires the water supply service area to be consistent with the sewer service area, and
prohibits it from being restricted by municipal boundaries. Waukesha has followed the state
water supply planning requirements for the water supply service area to meet its needs now and
in the future. The CIC alternative does not conform to regulatory requirements and consequently
is invalid.

Unrealistic Water Demand Assumptions

The CIC average day demand (ADD) for water -- for the City of Waukesha alone at ultimate
buildout -- of 8.7 million gallons per day (mgd) is unrealistic and contrary to City of Waukesha,
Southeastern Wisconsin Regional Planning Commission, and the Wisconsin Department of
Natural Resources (WDNR) water demand projections. Waukesha's water demand in 2014 was
6.6 mgd, with the Water Conservation Program in place. For the City alone, the water
projections at buildout are 8.2 mgd ADD. The CIC projection for industrial use is unrealistically
low, based on recent historical industrial customer demand and approved land use plans
documented in Volume 2 of the Application.

WDNR Has Considered the Impacts from the CIC Alternative.

Even if one were to limit the water demand to that projected for the City alone, the
environmental impacts of continued groundwater withdrawals have already been evaluated. The
EIS considered a hypothetically low ADD of 8.5 mgd, the approximate amount for supplying



water to the City alone. This alternative would require the City to develop 4.7 mgd of additional
shallow well capacity. At this low water demand, the EIS found 900 to 1,000 acres of wetlands
were adversely impacted for the deep/shallow aquifer alternative (WDNR Draft Technical
Report, Table 10). The multi-source alternative used even less shallow groundwater (3.2 mgd)
and 700 to 900 acres of wetlands were adversely impacted (WDNR Draft Technical Report,
Table 10). The CIC alternative ignored the adverse environmental impacts of pumping shallow
groundwater. However, the Lake Michigan alternative only impacts 5 acres of wetlands due to
pipeline construction. Clearly, the groundwater alternatives have greater adverse environmental
impacts than a Lake Michigan alternative and are not reasonable.

Thus, an alternative using the same water supply sources (shallow and deep aquifers) as the
CIC alternative and with limited water supply demand has been evaluated in the EIS and was
found to have significant adverse environmental impacts.

Last Resort Argument

The Great Lakes-St. Lawrence River Basin Compact prohibits diversions from the Great Lakes
unless the community proposing the diversion demonstrates that “[t]here is no reasonable water
supply alternative within the basin in which the community is located, including conservation of
existing water supplies.” Great Lakes Compact § 4.9(3)(d). The Compact does not define a
“reasonable water supply alternative.” However, Wisconsin law which uses the exact same
term defines a “reasonable water supply alternative” as “a water supply alternative that is similar
in cost to, and as environmentally sustainable and protective of public health as, the proposed
new or increased diversion and that does not have greater adverse environmental impacts than
the proposed new or increased diversion.” Wis. Stat. § 281.346(1)(ps).

Nothing in the language of the Compact or Wisconsin’s implementing legislation provides that a
diversion may only be approved if it is the “last resort.” To the contrary, the Compact provides
that a diversion proposal will be rejected if there is any “reasonable water supply alternative”
available to the community requesting the diversion. Wisconsin’s implementing legislation,
adopted in accordance with the Compact, explains how the State will determine whether a
reasonable supply alternative exists, taking into consideration a number of factors including
environmental impacts.

Final Comment

We also disagree with the CIC assertion that somehow submitting this application poses a
threat to the Compact. One key purpose of the Compact is to conduct a regional review of
requests to determine their compliance with the provisions of the Compact. If it turns out the
application does not comply, that will be described in detail in the findings of fact. This
application is using the Compact as it was intended and demonstrating that in fact the Compact
works. Either an approval or disapproval will be a good precedent as opposed to having projects
not even able to reach a threshold for review.

Please contact me if you have any questions or need any further information on this or any
other issue.

Sincerely,

Waukesha Water Utility 74
N e

Daniel S. Duchniak, PE
General Manager




\‘I Waukesha Water Utility WAUKESHA, Wi 551853615

SERVING WAUKESHA SINCE 1886

Telephone: (262) 521-5272 » Fax: (262) 521-5265 ¢ E-mail: contactus@waukesha-water.com
August 28, 2015

Ashley Hoekstra

WDNR Bureau of Drinking Water and Groundwater
Box 7921

Madison, W1 53707-7921

Subject: City of Waukesha Water Diversion Application draft Environmental Impact Statement
and draft Technical Review

To: WDNR Bureau of Drinking Water and Groundwater

’

Thank you for the opportunity to review the June 2015 Draft Technical Review (TR) For the City of
Waukesha's Proposed Diversion of Great Lakes Water for Public Water Supply with Return Flow to Lake
Michigan and the City of Waukesha Proposed Great Lakes Diversion Draft Environmental Impact
Statement (EIS). The review and analysis by Wisconsin Department of Natural Resources (WDNR) of the
City of Waukesha’s Application for a Lake Michigan Supply with Return Flow (Application) are
comprehensive and well documented. The comments listed in the attached Table 1 are offered for
consideration by the WDNR.

Sincerely,

Waul;es a Wate&U ility”
/ / -

Daniel S. Duchniak, PE
General Manager
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CHILDREN'S ENVIRONMENTAL

THE NATIONAL INSTITUTE OF
HEALTH SCILENCESECOREECENTEER ENVIRONMENTAL HEALTH SCIENCES

August 28, 2015

Ashley Hoekstra

DNR Bureau of Drinking Water and Groundwater
Box 7921

Madison, WI 53707-7921
Ashley.Hoekstra@wisconsin.gov

Dear Ms. Hoekstra:

| am Dr. Jeanne Hewitt. | live in Waukesha County. | also am an environmental epidemiologist
and a faculty member at UW-Milwaukee where | direct the Community Outreach and
Engagement Core at the Children’s Environmental Health Sciences Core Center. Our Center is
funded by the National Institute of Environmental Health Sciences. | am addressing the City of
Waukesha Diversion Request as a Waukesha County resident and as an environmental
epidemiologist. | presented a very abbreviated version of this testimony at the public hearing
held at the Zilber School of Public Health on August 18, 2015.

Speaking as a resident, Waukesha County has been overdeveloped in the past several
decades and continues at an unsustainable growth rate. County residents and businesses
have drawn down the groundwater supply. In economic terms, the demand for groundwater
threatens to exceed the supply. Drinking water is a precious resource, but there has been no
disincentive for overuse. The major solutions are to stop building homes and businesses—
reuse what we have--and conserve water as the precious resource that it is rather than
encroach upon the second largest source of freshwater in the world—Lake Michigan. Even
Lake Michigan is not an endless supply of freshwater. We need to treat all water as the life-
sustaining resource that it is. For Lake Michigan, those who live in the Great Lakes basin need
to use this precious resource wisely and keep freshwater in the basin according to Mother
Nature’s plan. Waukesha County needs to establish responsible land use (i.e., not continue to
engage in sprawl) and policy that ensures safe and sufficient groundwater capacity to sustain
human health and economic well-being in the county in perpetuity. Existing technologies
should be used such as reverse osmosis to treat the groundwater for radium contamination,
and water-conserving devices such as showerheads (as noted by County Executive Abele).
Businesses should be taxed for their use of municipal well water—they are not entitled to profit
from water that is entrusted to the entire population living in the Great Lakes basin. In addition,
we should all be conserving water. For example, no one should be watering lawns in the
summer; grass was meant to be dormant then.

According to the DNR summary of the City of Waukesha'’s Diversion Application
(http://dnr.wi.gov/topic/waterUse/documents/waukesha/WaukeshaDiversionOverview.pdf),

“ ... The city asserts that it needs a new source of water to address water quantity and quality
concerns. The city has long relied on a deep aquifer groundwater supply, but depressed water



levels in the deep aquifer have compounded a problem of high radium concentration (a
naturally occurring carcinogen) in the groundwater. The public supply is supplemented by
water from the shallow aquifer. ...” Radium causes cancer, but note that no data on the effect
of radium on the risk of radium-sensitive cancer sites were included.

As an environmental epidemiologist, | wanted to know, “What is the risk of cancers in
Waukesha County residents that could be attributed to radium?” So, | examined data from the
National Cancer Institute (NCI) based on cancer registry (SEER) data from 2008-2012. | will
summarize my findings using their data on cancer incidence rates pertinent to radium
exposure in Waukesha County compared to Wisconsin and the U.S., in particular (Table).
Cancer incidence rates are expressed as ‘per 100,000 population’ so that rates can be
compared across geopolitical boundaries such as counties and states.

First, age is the single most important predictor of cancer risk. Thus, age-adjusted rates of
newly diagnosed cancers (i.e., incidence) statistically control for varying age distributions
across counties, states, and the U.S. as a whole.

As context, Wisconsin has a significantly higher age-adjusted incidence rate of all cancers
(459.5/100,000 population [95% CI = 457.1 — 461.9] based on an average of approximately

Age-Adjusted Cancer Incidence in U.S., Wisconsin,

and Select Wisconsin Counties
All Sites, Both Sexes, 2008-2012

" Annual 95% Average Annual

United States 453.8 453.5-4541 1,526,274
Wisconsin 459.5 4571 - 461.9 29,577
Waukesha County 474.7 465.7 - 483.8 2,221
Milwaukee County 494 .3 487.8 — 500.8 4,630
Vilas County 572.8 536.5-611.3 218
Pierce County 278.9 254 .9 - 303.6 108

30,000 newly diagnosed cases each year) compared to the U.S. (453.8/100,000 population
[95% CI = 453.5 = 454.1]) (Table). For this 5-year period, the highest cancer incidence rate
was in Vilas County (572.8/100,000) and the lowest was Pierce County (278.9/100,000
population), located in the far north and western counties of Wisconsin, respectively, not the
southeast region (see also Figure 1).



Incidence Rates’ for Wisconsin, 2008 - 2012 Radium (and its decay product, radon)

All Cancer Sites

All Races (includes Hispanic), Both Sexes, All Ages has been causally linked to lung cancer

e primarily through the evaluation of
Vilas mamsets | causes of deaths of cohorts of uranium
seenpems miners in the U.S., Canada, and Europe

D:“ and extrapolating risk to lower doses
) e consistent with environmental

SO0 e exposures, as well as case-control

ooy studies of residential exposure to radon

WAL (ARF.1- LH

and cancer risks associated with this
exposure (IARC, 2001). This meta-
analysis was conducted by the

- © Ado.ad usted al — 100,000 International Agency for Research on
igure 1. Age-adjusted all cancer sites incidence per ,
population, in Wisconsin Counties, all races, both sexes, all Cancer, an arm of the World Health

ages, 2008-2012. Organization.

Next, | constructed maps of Wisconsin depicting the incidence rates for many types of cancers.
The incidence rates for breast cancer and brain cancer were significantly higher in Waukesha
County compared to the state (in the 5" quintile for each; data not shown). The high breast
cancer incidence rate in Waukesha women most likely reflects the known increased risk
among white women of higher-socioeconomic status (Howell et al., 2014) and is consistent
with the highest risk being in Ozaukee County.

Breast and bone cancers are associated with ionizing radiation exposures from medical
sources (e.g., fluoroscopy to the chest in women related to breast cancer; CT scans in
children) and occupational exposure among women who were radium-dial painters. Their risk
of bone cancer occurred at or near the site of radiation exposure (IARC, 2001; Polednak,
1978).

Waukesha County’s lung cancer risk Incidence Rates' for W 2008 - 2012
was 54.7/100,000 population (95% s T T T e
Cl =51.7 - 57.8) based on an
average number of 255 new cases
of lung cancer each year. Waukesha
County’s lung cancer incidence rate
is significantly lower than either
Wisconsin (61.7/100,000 population;
95% CIl = 60.8 —62.6, based on an
annual average of 3,977 cases) or
the nation (63.7/100,000, 95% CI =
63.6 - 63.8, based on an annual
average of 213,812 cases) (Figure
2).
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Figure 2. Age-Adjusted Incidence Rate of Lung (and Bronchus)
) ] Cancer per 100,000 population, in Wisconsin counties, all races,
Radon is the second leading cause both sexes, all ages, 2008-2012.

of lung cancer, while tobacco




smoking is the leading cause. Data from the Behavioral Risk Factor Surveillance System
(BRFSS) conducted by the Center for Disease Control and Prevention was used to ascertain
self-reported prevalence of smoking at the county level (Wisconsin Interactive Statistics on
Health, nd). Between 2004 and 2006, cigarette smoking prevalence among adults (18 years
and older) in Waukesha County was 17.4%, which is lower than the rate in Milwaukee County
(23.4%). The smoking prevalence in Pierce County was much lower (11.0%), which would
largely account for the much lower risk of all cancers (Figure 1) and lung cancer (Figure 2) in
that county. All counties, including Waukesha, should aim for the lowest possible prevalence of
tobacco use while implementing sustainable water policies and practices. In counties like
Waukesha with high radium levels in groundwater, best practices includes removal of radium.

In summary—the existing data do not show evidence of an increased incidence of lung cancer
in Waukesha County. Therefore, my conclusion as an environmental epidemiologist is that
there is no valid human health reason for considering a water diversion.
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Hoekstra, Ashley N - DNR

From: M. Ripley <mripley@sault.com>

Sent: Monday, August 24, 2015 3:03 PM

To: DNR Waukesha Diversion App

Cc: Jon Allan; David Naftzger; Frank Ettawageshik; Jennifer McKay; Ann McCammon-Soltis;
Jane TenEyck; Tom Gorenflo; Bill Rastetter

Subject: Comments on EIS and Technical Review by CORA

Attachments: CORA WDNR Waukesha Comments.pdf

Dear Wisconsin Department of Natural Resources:

The Chippewa Ottawa Resource Authority (CORA) has provided the attached comments regarding the Environmental
Impact Statement and Technical Review for the City of Waukesha, Wisconsin's request to divert Great Lakes Water. A
hard copy of this letter will also be sent via U.S. Mail. If you have any questions or comments, please do not hesitate to
contact us,

Respectfully,

Mike Ripley

Inter-Tribal Fisheries and Assessment Program
Chippewa Ottawa Resource Authority

179 West Three Mile Road

Sault Ste. Marie, MI 49783

Tel. (906)632-0072



Chippewa Ottawa Resource Authority

| 79 W. Three Mile Road
Sault Ste. Marie, M| 49783
Ph: 906-632-0043
Fax: 906-632-1141

August 20, 2015

Ashley Hoekstra

Wisconsin Department of Natural Resources
Bureau of Drinking Water and Groundwater
Box 7921

Madison, WI 5370? 7921

Re:  Comments on Request by the City of Waukesha to Divert Lake Michigan Water.

Dear Ashley Hoekstra:

On behalf of the Chippewa Ottawa Resource Authority (CORA), I am writing to comment on the
draft Environmental Impact Statement (EIS) and draft Technical Review for the City of
Waukesha,*W1 request to divert Lake Michigan water for consumptive uses. CORA understands
that, although Waukesha is not located in the Great Lakes watershed but is located in a
“straddling county” making it eligible under the Great Lakes — St. Lawrence River Basin Water
Compact (Compact) to apply for a diversion, the reports indicated above show that the city has
other options and does not need to divert water from Lake Michigan therefore we are asking the
WDNR to deny this request. .

CORA represents five tribes in Michigan with regard to the tribes’ commercial and subsistence
fisheries in the 1836 treaty-ceded waters of Lakes Huron, Michigan and Superior. The tribes
which are party to the 1836 Treaty are the Bay Mills Indian Community, Grand Traverse Band
of Ottawa and Chippewa Indians, Little River Band of Ottawa Indians, Little Traverse Bay
Bands of Odawa Indians and Sault Ste. Marie Tribe of Chippewa Indians. The Tribes’ hunting,
fishing, and gathering rights are governed by a federal court-ordered Consent Decree, which was
negotiated and signed by the five Tribes, the State of Michigan, and the United States federal
govemment in 2007. ; -

CORA was very involved with negotiations amongst the Great Lakes States regarding water use
and diversions that led to the Compact and actively encouraged Congress to ratify the Compact
in 2008. CORA opposes any groundwater extraction or water diversions that could impact the
abilities of the treaty rights of tribal members to fish in the Great Lakes. As the first of its kind,
the decision regarding Waukesha’s diversion application will set a major precedent for how



‘Wisconsin Department of Natural Resources
August 20, 2015
Page 2 '

similar projects are treated in the future. Also, the “straddling county™ exception may not cover
multiple communities represented by a public water supply company, and there are significant
questions concerning distinctions between serving communities with need, additional towns
without need, and private future development, new land uses, and sprawl.

We believe that the information presented in the WDNR’s EIS and Technical Review supports
our view that Waukesha has failed to demonstrate that it needs to divert Great Lakes water. In
particular, the document presents different scenarios for growth and future water needs of the
City of Waukesha along with different scenarios for supplying the water from within the
Mississippi River basin (MRB) and the Lake Michigan basin. It is not clear, however, how the
WDNR comes to the conclusion that only the proposal for diverting Lake Michigan basin at the
greater projected levels of future need is the most feasible scenario especially since the city fails
to account for the much higher water needs than is projected based on recent lower demands for
water.

It is also not clear why the WDNR concludes that the neighboring communities of Pewaukee,
Delafield and Genesee must be added to the Waukesha service area especially since the Compact
clearly implies that a diversion of water only be allowed as a last resort after all other available
options for supplying water have been exhausted. It is clear however, that by not including the
greater service area, the City of Waukesha could supply its own water using its existing deep and
shallow water wells to provide ample clean and safe water to its residents now and in the future
if it invests in additional water treatment infrastructure to ensure the water supply meets state and
federal standards. This treatment alternative costs much less than a diversion, secures water
independénce for Waukesha residents, protects public health, and minimizes adverse resource
impacts.: Treating their existing wells for radium in order to provide potable water is an obvious
option that the City of Waukesha does not even consider. We believe that failure to evaluate this
alternative is not consistent with the Compact.

CORA appreciates your consideration of these comments and requests that this application be
rejected on the grounds that it is not consistent with the Compact. If you have any questions or
‘would like further information, please do not hesitate to contact me or Mike Ripley via-email
itenevek(@chippewaottawa.org or mripley@sault.com or by telephone at (906)632-0043.

Respectfully |
O i U~
N s
C .

Jane A. TenEyck, Executive Director
Chippewa Ottawa Resource Authority

Cc: CORA Board _
David Naftzger, Council of Great Lakes Governors
Jon Allan, Michigan Office of the Great Lakes -
Frank Ettawageshik, United Tribes of Michigan
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August 27, 2015

Cathy Stepp

Secretary, Wisconsin Department of Natural Resources
101 S. Webster Street

PO Box 7921

Madison, W1 53707-7921

Via Hand Delivery
Dear Secretary Stepp,

As a Great Lakes legislator who was very involved in the development of Wisconsin’s enabling
statutes for the Great Lakes Compact, I am writing to express some Serious concerns with the
department’s preliminary conclusion on the City of Waukesha’s diversion application.

I believe a critical flaw in the analysis is the acceptance of the expanded service area outlined in
the city’s request. The water supply service area includes 3.7 percent of the City of Pewaukee, 9
percent of the Town of Delafield, 14.9 percent of the Town of Genesee, and 83.6 percent of the
Town of Waukesha which was delineated by the Southeastern Regional Planning Commission
(SEWRPC) as a potential City of Waukesha water supply service area. It is not clear from the
application that this expanded service area of 17 square miles is in critical need of a Great Lakes
water diversion. Further, it is doubtful that any of the areas outlined in the expanded service area
would currently meet the “no reasonable alternative” outlined in the Compact authorizing
statutes.

The other serious concern I have with the current diversion application relates to the City’s water
conservation measures. According to the 2012 Waukesha Water Conservation Plan, the top 10
percent of single family, two family and multi-family residences are classified as having high
indoor and outdoor water use which correlates to a high potential for water savings from both
indoor and outdoor water efficiency measures. In addition, the conservation plan shows the top
10 percent of industrial accounts use 84 percent of industrial water demand. Industrial uses
include processing operations for metal and food, manufacturing, and warehouses. The top 50
percent of the industrial accounts represent the City’s largest users among all customer
categories. Finally, the top 50 percent of public uses accounts for 98 percent of the public water
demand. These public uses are classified as having a high outdoor/seasonal use and include
schools, courthouses, jails, office buildings, park irrigation, playing fields and pools.

Clearly, the 2012 Waukesha plan outlines a number of areas where water conservation can be
increased. Why isn’t the department requiring a greater emphasis on water conservation
outlining effective regulatory and increased incentive based measures to reduce water use and
increase water reuse and efficiency as part of the application? Only minimal steps were taken to

Office: Hore:
State Capitol Toli-free Hotline: 1-800-334-1465 300 W, St. Joseph Street

PO. Box 7882
Madison, WI 53707-7882
608-266-0484

Fax: 608-267-0304
Sen.Cowles@legjs.wisconsin.gov

Green Bay, WI 54301-2328
920-448-5092
Fax; 920-448-5093




increase the water conservation measures in the City of Waukesha from the 2006 adoption of the
original ordinance to the 2012 Water Conservation Plan required as part of the diversion
application. Such minimal increases in water conservation do not adequately represent the intent
of the water conservation requirements in the Great Lakes Compact.

It is my sincere hope that the department will review the federal requirements of the Great Lakes
Compact and the Wisconsin authorizing statutes to be certain that the area served by the
applicant and the water conservation measures outlined in the application are consistent with
standards for Great Lakes water diversions. What happens here with this decision will set the
tone for numerous other decisions that will have an impact in the Great Lakes Basin. I'm sure
that you don’t want an unwarranted approval as part of your legacy.

Sincerely,

obert L. Cowles
2rd Senate District

cc: Eric Ebersberger — Deputy Division Administrator, Wisconsin DNR
Dave Siebert - Bureau Director, Wisconsin DNR




GREAT LAKES COMMITTEE - IZAAK WALTON LEAGUE OF AMERICA

August 20, 2015

Ashley Hoekstra

DNR Bureau of Drinking Water and Groundwater
Box 7921

Madison, WI 53707-7921
DNRWaukeshaDiversionApp@wisconsin.gov

RE: Waukesha Diversion Application Request
Dear Ms. Hoekstra:

On behalf of the Great Lakes Committee of the 1zaak Walton League of America, we submit the
following comments on the Waukesha Request for Great Lakes Water. We urge the
Department to deny this request.

The Waukesha request for Great Lakes water is the first test of diversion of Great Lake Basin
waters under the terms of the Great Lakes-St. Lawrence River Basin Water Resources
Compact (Compact) and may set a precedent for future requests. As such, Waukesha's
application must be in compliance with the Compact in accordance with diversion and water
conservation policy and criteria. Our Great Lakes Committee members are actively engaged
with protection and restoration in their respective Basin states from New York to Minnesota,
representing members across the basin. The groundwater, surface water and Great Lakes
tributaries are part of a single connected system that is only renewed annually by less than one
percent through rainfall and snowmelt. Further it is a fragile ecosystem that provides drinking
water for 30 million people in the U.S. As such, any diversion requests must be seen within a
greater context of good stewardship, cumulative impacts and long term sustainability of the
lakes’ ecology and the region’s economy.

A look at groundwater sources reveals that groundwater levels in Southeast Wisconsin have
been stabilizing or are rising. A diversion request must demonstrate, per the Compact, that
“There is no reasonable water supply alternative within the basin in which the community is
located, including conservation of existing water supplies” (Compact Section 4.9.3.d). An
independent engineering firm, in a July 2015 report, concluded that Waukesha does have a
feasible water supply alternative. Investing in additional water treatment infrastructure would
allow for treatment for radium and ensure sufficient clean and safe water that meets state and
federal standards now and in the future from existing deep and shallow water wells. Moreover,
the cost of this infrastructure is far less than the cost of the diversion.

In addition, the application includes towns in Waukesha County that do not currently have a
need for safe drinking water — indeed, two of those towns, the Town of Waukesha and the Town
of Genessee, have publicly stated they have no current need for Great Lakes water. The
Compact is clear that a need for water must exist in the community to be eligible for a diversion;
including the other towns in the application is not consistent with the Compact.



Additionally, we are concerned that the Waukesha Plan to return water to the Great Lakes Basin
via the Root River has the potential to increase the phosphorus pollution to this impaired river, a
tributary of Lake Michigan.

Waukesha does not make a make a compelling case for a diversion. Considering that
Waukesha’'s demand for water has been decreasing since the late 1980s, that there are feasible
and less costly alternative options available, and that Waukesha is asking for 10.1 million
gallons per day(mgd) while current use is 6 mgd, these conditions and findings are evidence
that there is no justification for this diversion request.

Therefore, it is only prudent to deny this request. To do otherwise sets a precedent for
undermining the value of the Compact to keep the waters within the Basin and threatens the
sustainability of its diverse ecosystem and significant economic benefits.

Thank you for the opportunity to comment.
Sincerely,

Jill Crafton

Chair — Great Lakes Committee
Izaak Walton League of American
10351 Decatur Avenue South
Bloomington, MN 55438
jillgreatlakesike@gmail.com

Les Monostory, New York Division - Izaak Walaton League of America

Jim Sweeney, Porter County Chapter, Chesterton,Indiana - 1zaak Walton League of America
Barry Drazkowski, Minnesota Division - 1zaak Walton League of America

Rich Staffon, W..J. McCabe Chapter, Duluth, Minnesota - Izaak Walton League of America
Robert Stegmier, Dwight Lydell Chapter, Belmont, Michigan - 1zaak Walton League of America
Rick Graham, Great Lakes Chair - Ohio Division - Izaak Walton League of America



Hoekstra, Ashley N - DNR

From: Jill Crafton <jillgreatlakesike@gmail.com>

Sent: Tuesday, August 25, 2015 3:11 PM

To: DNR Waukesha Diversion App

Cc: jillgreatlakesike@gmail.com; iwla-great-lakes-committee@googlegroups.com
Subject: Waukesha Diversion Comments

Attachments: WaukeshasDiversionFinalComments.pdf

Dear Ashley Hoekstra,

Attached are our comments on the Waukesha Diversion on behalf of the Great Lakes
Committee of the Izaak Walton League.

Thank you for the opportunity to comment.

Sincerely,

Jill Crafton

Chair — Great Lakes Committee
Izaak Walton League of America
10351 Decatur Ave S
Bloomington, MN 55438

952 944-5583
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Ashley Hockstra &G I
DNR Bureau of Drinking Water and Groundwater -
Box 7921

Madison, W1 53707-7921
August 11, 2015
Dear Ms. Hockstra

The Village of Waterford is opposed to the City of Waukesha’s application for Lake Michigan diversion due to the negative
impact on the Fox River which is viral to our community. The Village is located midway on the Wisconsin portion of the Illinois
Fox River. We applied for and received a Stewardship grant from the WIDNR for the construction of canoe/kayak launches to
provide safe portage around the Waterford and Rochester dams. With that project set to be completed in fall of 2015, the Village
took the lead on development of a Fox River Water Trail in Wisconsin and has joined with others in Illinois in secking a national
water trail designation from the National Park Service.

Diversion of Lake Michigan warers with a proposal to return treated wastewater to Lake Michigan will lower water levels of the
nver, adversely impacting recreational boating, both motorized and non-motorized. A loss enjoyment of the river will result in
reduced property values for riparian land owners and will negatively impact economic development surrounding the river. During
dry periods, the discharge from the City of Waukesha’s wastewater treatment plant (10,000,000 gallons per day) represents
approximately 90% of the flow in the Fox River, as determined by the Southeastern Wisconsin Regional Planning Commission
(SEWRPC).

The Fox River is 2 high quality fishery, home to resident and migrating waterfowl (including nesting bald eagles in Rochester), and
furbearers. Lowering the water level will have a detrimental effect on this fishery and the animals that depend on fish as a food
source as well as for the many fishing on the river. Another concern is lower levels that lead to higher water temperature,

encouraging algac growth.

An alternative water plan, such as that developed by the COMPACT Implementation Coalition (CIC), addresses the concerns of
the Waukesha without diverting Lake Michigan water. The plan includes the following features:

e Costs §150,000,000 less than the City’s diversion plan.

e Meets public health standards for radium and other contaminants

e Does not change the discharge from the wastewater treatment plant into the Fox River

®  Adequate water supply for the city unal 2050

®  Requires no additional wells and therefore no environmental impact

®  One of the three deep aquafer wells already has radium filtration

e The rwo deep aquifer wells that presently are untreated will be filtered

e  Neighboring communities such as the Cites of Brookficld and Pewaukee have treatment facilities to remove radium

Waukesha has returned the water used by its residents to the Fox River for decades, providing a healthy and vibrant waterway. In
light of the problems the diversion plan will pose on the Fox River and the Village of Waterford, the Village Board stands in
opposition and urges that the application be denied.

Village of Waterford Board of Trustees
—

g A
& | ."/ W /A
e | %/’ 7

i LA r~——s

Tom Chrstensen, President Pro Tem

Village of Waterford, 123 N. River St., Waterford W1 53185 | 262.5343980 | Fax 262.534.5373 | www.waterfordwi.org




Hoekstra, Ashley N - DNR

From: Claire Wood <claire@flowforwater.org>

Sent: Friday, August 28, 2015 3:37 PM

To: DNR Waukesha Diversion App; James Olson; Elizabeth Kirkwood (lizkirkwood2002
@yahoo.com)

Subject: FLOW comments on Waukesha Diversion Application

Attachments: FLOW Comments on Waukesha Application.pdf

Dear Ms. Hoekstra,

Attached please find the official comments of FLOW (For Love of Water) on the Waukesha diversion
application. If you have any questions, please do not hesitate to contact me.

Best regards,
Claire

Claire Wood

Communications & Office Manager
FLOW (For Love Of Water)

153 1/2 East Front St., Suite 203C
Traverse City, MI 48684
claire@flowforwater.org

231-944-1568 (0)
(%]

Visit us online: http://flowforwater.org - Like us on Facebook and Twitter
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August 28, 2015

Ms. Ashley Hoekstra

Wisconsin Department of Natural Resources
Bureau of Drinking Water and Groundwater
BOX 7921

Madison, Wisconsin 53707-7921

Re:  Waukesha Water Diversion Application under Great Lakes
Compact, Section 4.9, and Wisconsin Statutes, Wis. Stat.
281.346(4)(e)(1), Wis. Stats. 281.343, 281.346, and Common Law
Public Trust Doctrine

Dear Ms. Hoekstra and Wisconsin Department of Natural Resources:

FLOW (For Love of Water), a Great Lakes law and policy center,
submits the following comments to assist you and the Department in
evaluating and making a decision on the above-referenced matter.
FLOW thanks Wisconsin DNR for its comprehensive review of this
matter, including its technical reports and studies.

The purpose of these comments is to address the legal and policy
principles that apply to the Waukesha application, and to ensure the
standards of the Great Lakes Compact, common law, and other laws are
stringently applied. Any relaxation of these standards and laws could
jeopardize the Compact diversion ban and threaten the waters of the
Great Lakes in Wisconsin and Michigan.  There is increasing
competition for global, national, and regional water sources,
exacerbated by drought, climate change effects, and demands for food,
energy, shelter, and development by increasing population and
consumption. Wisconsin, as other states who are in the Basin and part of
the regional body governing diversions under the Compact, must
exercise utmost caution in reviewing and applying these legal standards
and principles to the Waukesha application. A failure to do so will open
the door to improper expectations or claims by interests outside the
basin, triggering commerce clause and trade law challenges and claims
that could undercut the strength of the diversion ban.

Overview

FLOW submits that:



(1) the evaluation under Wisconsin law and the Compact must be interpreted and
applied based on the background principles of the common law of water and the
public trust doctrine, because it is undisputed that the source of the water is Lake
Michigan (and its tributary water); and

(2) the legal standards and principles of the Compact must be interpreted and
applied stringently, because any deviation or even unintentional relaxation of the
standards will undermine the diversion ban and other mechanisms of the
Compact; this is important because relaxed or variant interpretation will render
the diversion ban and Compact less effective and increase the potential for
takings, commerce clause, and North American Free Trade Agreement claims for
Great Lakes water and/or investment claims for damages.'

Specific Comments:
FLOW specifically submits the following comments:

1. The Waukesha Application is Subject to and Must Comply with Background
Principles of the Public Trust Doctrine and Water Law.

Lake Michigan, like all navigable waters, is owned and held in public trust by the states
of Wisconsin and Michigan, as trustees, for the citizens of these respective states, as legal
beneficiaries, for the protection of fishing, boating, swimming, bathing, navigation, and
other forms of water related recreation.” The Compact also recognizes this public trust,
finding that “The waters of the basin are precious public natural resources shared and

'NAFTA Chapter 11 Investor-State Disputes (to October 1, 2010), Scott Sinclair, Trade
and Investment Research Project, Canadian Centre for Policy Alternatives/Centre Canadien de
Politiques Alternatives; Table of Foreign Investor-State Cases and Claims under NAFTA and
Other U.S. ‘Trade Laws,” Public Citizen, April 2015; AbitibiBowater Inc., p. 19; The Toronto
Star. “Ottawa pays Abitibi $130M to settle claim.” (August 25, 2010); Kathryn Leger.
“AbitibiBowater wins NAFTA case vs. Ottawa.” THE GAZETTE (MONTREAL), (August 27, 2010);
M.A. Salman, International Trade Law Disputes: New Breed of Claims, Claimants, and
Settlement Institutions, International Water Resources Association, 31 Water International pp. 2-
11 (March 2006), with David Johnson, Water and Exports under NAFTA, Law and Government
Division, 8 March 1999, PRB 99-5E <http://publications.gc.ca/collections/Collection-
R/LoPBdP/BP/prb995-e.htm>, who lays out the government position and arguments about water
as a “good” or “product” under international trade laws, including NAFTA.

2Wis. Const., Art IX, Sec. 1; Wis. Stat. Ann. Secs. 30.01.01 et seq.; Hilton ex rel.
Homeowners v Department of Natural Res., 717 NW 2d 166, 173; Muench v. Pub. Service
Comm’n, 261 Wis. 492, 109 NW 2d 271 (1952); State v Pub. Service Comm’n., 81 NW 2d 71
(Wis. 1957); Lake Beulah Mgmt. Dist. V Department of Natural Res., 799 NW 2d 73, 76 (Wis.
2011); Mich. Const. Art. 4, Sec. 52, MCL 324.32501 et seq.; MEPA, MCL 324.1703, 1705;
Obrecht v National Gypsum Co., 105 NW 2d 143 (Mich 1960).



held in trust by the states.” Moreover, the Compact specifically preserves common law
principles, like riparian water law and the public trust doctrine,* and must comply with all
other federal and state laws and the Compact to the extent the Compact is more
stringent.”

Under the public trust doctrine, generally no water or bottomlands can be alienated or
transferred unless for a public purpose related to the use, enjoyment or improvement of
the public trust,® and if there is a valid public purpose, where there is no material or
measurable impairment.’

The transfer or diversion of public trust Lake Michigan water is prohibited unless
authorized by state law.® Moreover, any such authorization must fall within the two
narrow exceptions noted above, namely a valid public trust purpose or public purpose
related to the use and enjoyment of public trust waters in question, and no material
interference or impairment.” Approvals of diversions or transfers of water from a
watershed must consider the impacts and legal precedent effect on the integrity of the
public trust waters, including improper relaxation of the public trust purpose
requirement. '* Without express authorization and specific factual findings that these
narrow exceptions and criteria have been met, an application for authorization to transfer
public trust waters, such as the Waukesha application, should not be lawfully approved.
Specifically, the applicant must establish that the diversion of water outside the Great
Lakes serves a public purpose related to the use and enjoyment of Lake Michigan and the
Great Lakes basin."'

There are four basic public trust questions that must be answered before the Waukesha
application can be approved. First, has Wisconsin passed a statute that expressly
authorizes the diversion of public trust waters containing public trust standards out of the
Lake Michigan basin? Second, as noted above, is the diversion’s purpose related to use

*Great Lakes Compact, Sec. 1.3(1(a), P. L. No. 110-342, 122 Stat. 3739 , at 3742. (2008)
(herein “Compact”).

“Compact, Wis. Stat. 281.343(8)2.

Compact, Wis. Stat. 281.343(8)4, 281.343(9)( c); Melissa K. Scanlan, Realizing the
Promise of the Great Lakes Compact: A Policy Analysis for State Implementation, 8 Vt. J. Envtl.
L. 39 (2006).

%Illinois Steel Co. v Biolot, 109 Wis. 418, 426, Muench, supra, 261 Wis. at 499.

"Nlinois Central R Rd v Illinois, 146 U.S. 387 (1892); City of Madison v State, 1 Wisc.2d.
252, 843 NW 2d 674 (1957); Muench v. Pub. Service Comm’n, supra, note 2.

*1d., Joseph L. Sax, The Public Trust Doctrine in Natural Resources Law: Effective
Judicial Intervention, 68 Mich L. Rev 471 (1970).

°Id., Illinois Central Railroad v lllinois. A transfer or use for a primarily private purpose
is not authorized and void. Priewe v Wisconsin State Land, 93 Wis. 534, 67 NW 918 (1896); so
to is a transfer or use of public trust land or waters for a public purpose that is not related to
access to or enjoyment of public trust waters for recognized public trust rights and uses. Meunch,
City of Madison, supra;

""Madison v State, supra; Lake Beulah Mgmt. District, supra; Obrecht v National
Gypsum Co., supra, note 2; People v Broedell, 112 NW 2d 517 (Mich 1961).

""Madison v State; Muench, supra.



and enjoyment of Lake Michigan and the Great Lakes? That is, is the diversion of 10.1
to 16 million gallons a day for a public water supply in towns located in the Mississippi
River basin within the scope of public purpose under public trust law? Third, is there a
public necessity for the diversion of public trust water for a public water supply in
another continental river basin? Fourth, are there specific findings based on a factual
record that comply with these standards? If any of these are not established, then the
application as presented should be denied as contrary to the public trust in the waters of
the Great Lakes.

Wisconsin and the other states, and citizens, must exercise utmost “caution” as the
Compact demands, to make sure the integrity of the public trust and Great Lakes and
tributary waters is not compromised. In this second decade of the 21st century, it is more
evident than ever that the Great Lakes face unprecedented geopolitical and systemic
threats — climate change, extreme weather, fluctuations in flows and levels, phosphorous-
loading and algal blooms, invasive species such as quagga mussels and Asian carp,
persistent plastics and toxins. Ultimately the fierce competition for water threatens
diversions of water from the Great Lakes basin. In the next 15 years, a U.N. report warns
the world could suffer a 40 percent shortfall in water by 2030 unless countries
dramatically change their use of the resource.'” Just this year, 2015 marked the first time
water crises claimed the top spot in the World Economic Forum’s 10th global risk report.
As the U.S. Department of Energy recently observed: “We cannot assume the future is
like the past in terms of climate, technology, and the evolving decision landscape.”

Since the 2004 and 2000 Great Lakes Reports, private investor claims under NAFTA and
other trade laws have more than tripled.”> While the legal policy and approach behind the
diversion ban and consumptive use regulations is generally sound and defensible, the
increase and success of a few of these private investor claims for money damages for
discrimination or expropriation of water use rights create uncertainty, confusion, an
concern.

The public trust doctrine and principles in the Great Lakes should not be, indeed cannot
be, bent to fit every demand for water, especially for demands outside or beyond the

basin or public trust in the Great Lakes.

"2 The United Nations World Water Development Report. Water For a Sustainable
World. 2015 http://unesdoc.unesco.org/images/0023/002318/231823E.pdf

" See NAFTA Chapter 11 Investor-State Disputes (to October 1, 2010), Scott Sinclair,
Trade and Investment Research Project, Canadian Centre for Policy Alternatives/Centre Canadien
de Politiques Alternatives; Table of Foreign Investor-State Cases and Claims under NAFTA and
Other U.S. ‘Trade Laws,’ Public Citizen, April 2015.

Hys. Department of Energy. The Water-Energy Nexus: Challenges and Opportunities.
(June 2014)
http://energy.gov/sites/prod/files/2014/07/f17/Water%20Enerey%20Nexus%20Full%20Report%
20July%202014.pdf; see also http://waterinthewest.stanford.edu/sites/default/files/Water-
Energy Lit Review.pdf




2. The Exceptions and Decision Making Standards for Diversions to
“Straddling Communities” or “Straddling Counties” Must Be Strictly
Interpreted and Applied.

The Compact demands the parties to exercise utmost caution in determining whether or
not the proposal meets the criteria and conditions for the so-called “straddling”
exceptions. This means that strict attention must be paid to not only the plain meaning of
the wording of the exceptions, but to the effects of an interpretation and application given
to the exceptions and their standards. This also means that careful analysis and
comparison is required between the wording and meaning of the standards in the
Compact and the wording of similar laws in Wisconsin. Adherence to the Compact
exceptions override state law or regulations that are less stringent.

As noted in the previous section of these comments, the increased demand, water
scarcity, extreme weather, and effects of climate change have created a water crisis that
will increase pressure for the waters of the Great Lakes Basin. The dormant commerce
clause in the federal constitution warrants careful analysis in the application of the
diversion ban and its exceptions in the Compact. NAFTA and international trade law
claims can leverage water out of a basin or watershed through government challenges or
private investor claims — discrimination or damages to reasonable expectations based on
land and property law, diversions or consumptive uses allowed without material factual
relationship to protection of exhaustible water resources and protection of the
environment within the basin.

a. Definitions and Standards for “Straddling Community” and
“Straddling County” Exceptions

The Compact provides:

Straddling Communities."> A proposal to transfer water to an area within
a_ straddling community but outside the basin or outside the source
watershed shall be excepted [provided that] all of the water so transferred
shall be used solely for public water supply purposes_within the straddling

community.

l.a. Is part of a water supply or wastewater treatment system that
combines water from inside and outside the basin.

Wisconsin law provides:
Straddling Communities.® The department may approve a proposal under

par. (b) [for a diversion] to an area within a straddling community but
outside the Great Lakes Basin or outside the source watershed if the water

“Compact, Wis. Stat. 281.343(4n)(a).
"*Wis. Stat. 281.346(4)(a),©.



diverted will be used solely for public water supply purposes in the

straddling community...
k ok sk

2.a. The returned water will be from a water supply or wastewater
treatment system that combines water from inside and outside the basin.

The Compact provides:

Straddling Counties.!” 1. A proposal to transfer water to a community
within a straddling county that would be considered a diversion under this
compact shall be excepted from the prohibition against diversions if it
satisfies all of the following conditions:

a. The water will be used solely for the public water
supply purposes of the community within the straddling county
that is without adequate supplies of potable water.

* % ok

d. There is no reasonable water supply alternative
within the basin in which the community is located, including
conservation...

e. Caution shall be used in determining whether or not the proposal
meets the conditions for the exception. The exception shall not be
authorized unless it can be shown that it will not endanger the
integrity of the basin ecosystem.

Wisconsin law provides:

(1.

Straddling Counties."® The department may approve a proposal under par.
(b) for [a diversion] if the water diverted will be used solely for public
water supply purposes in a community within a straddling county or, if a
community is partly in a straddling county and partly within a county that
lies entirely outside the Great Lakes basin, the water diverted will be used
solely for public water supply purposes in the portion of the community
that is within the straddling county...

a. The community is without adequate supply of potable water.

b. The proposal meets the exception standard under par. f.
%k osk ok

d. There is no reasonable water supply alternative within the watershed in

which the community is located.
K sk o3k

The need_cannot reasonably be avoided through efficient use and
conservation of existing water supplies.

"Compact, Wis. Stat. 281.343(4n)C©.
"Wis. Stat. 281.346(4)(e)(f).



(2. The diversion is_limited to the quantities that are reasonable for the
purposes for which the diversion is proposed [water supply].

Note also, that for all application for an exception to the diversion ban the department
shall use as appropriate the current or planned service area."’

The exception for “straddling communities” is strictly for public water supply “within” or
“in” “the straddling community.” The proposed diversion to Waukesha is not for the
city, which is the community within the straddling county, but the entire public water
supply service area. The City of Waukesha is not itself a “straddling community.” It is
not “the” community, it is not even “a” community, but a large geographical area entirely
out of the Great Lakes Basin.”’ Moreover, not even the public water supply service area
straddles the Great Lakes Basin divide.”’ Only a relatively small portion of the eastern

part of Waukesha County straddles the basin divide.

A look at Figure 15 of the WDNR Draft Technical Report shows that the area includes
most all of southeast Waukesha County, one third of the lower northeast, and parts of
northwest and southwest areas of the county. Any area within this service area may
request water from Waukesha as part of the service area.”” The towns and rural areas are
included because of Wisconsin law,> and not the language of the exception in the
Compact.

To get around the conflict with the definition of the exception, Wisconsin DNR states
that “the department considers the delineated water supply service area to be a
“community with a straddling county.”** The Compact defines a “community within a
straddling county” as “any incorporated city, town, or the equivalent thereof, that is
located outside the basin but wholly within a county that lies partly within the basin that
is not as straddling community.”*> Wisconsin defines “community within a straddling
county” as “any city, village or town that is not a straddling community and that is
located outside the Great Lakes basin but wholly within a county that lies partly within
the basin.”** The Waukesha application does not fall within the “straddling communities’
exception.

The question then is whether the application fits the “straddling counties” exception as a
“community within a straddling county.” A “community” is limited by Wisconsin law to
a “city, village, or town.” A “community’ under the Compact is limited to any
“incorporated city, town, or the equivalent thereof.” The “community’ in the application
for the “straddling counties” exception is the “public water supply service area”

Id., 281.346(4)(bg).2.

Z)Fig. 10, Wis. DNR Draft Technical Report, June 2015, p. 47.
Id.

“1d., p. 45-46.

Wis. Stat. 281.348(3).

*Draft Technical Report, p. 44.

*Compact, Wis. Stat. 281.343(1e)(d).

*Wis. Stat. 281.346(1)(d).



consisting of several incorporated units of local government — city and towns— and a wide
rural area that is represented as part of the towns. However, the Waukesha water utility
public water service area is not an incorporated city, town, or village, or the “equivalent
thereof.”

Under the Compact, “caution” is required to protect the integrity of the Great Lakes and
its ecosystem. This means when in doubt over meaning, the Compact straddling
“exceptions” and definitions related to them, should be strictly or narrowly construed.
Moreover, for a “community within a straddling county” to qualify, there must be a
showing that the “community” “is without adequate supplies of potable water.” With
respect to the city and towns or other areas within the public water service area, alleged
to be the “community,” there is no showing that the entire area is without adequate
supplies of potable water. Even assuming for sake of argument that the city in this case is
without adequate potable water, which is not entirely the case, the “community” in this
case as defined by the Wisconsin DNR is not in the same circumstance, and the situation
of the city cannot be used to bootstrap the remainder of the areas as a “community within

a county.”

Other counties or states outside the Great Lakes basin could point to the broad, sweeping
application of the Compact to serve present and future communities in a straddling
county, undercutting the finding that the waters of the basin are exhaustible, threatened
resources, which they are from all of the myriad threats. In turn, this would send the
diversion ban down a slippery slope that could weaken it.

b. Public Need

As a general rule, an applicant can use its “current or planned” water service area
“as appropriate.” Waukesha did not consider current demand as compared to a planned
water service area. It appears Waukesha’s water and sewer district did this to justify and
pay for the cost of the Lake Michigan diversion out of the basin into the county by adding
outlying towns and areas to its planned service area. Then the district used a 20-year
demand study based on full build out of this service area, even though there is no current
demand for such growth, and the planned demand is arrived at through assumptions about
maximum growth without regard to whether these towns or areas currently need the
service, or will request it in the future.

Accordingly, no current public need for the proposed 10.1 MGD is established.
Moreover, the need is admittedly speculative regarding future development and growth.
In addition, the Draft Technical Report does not adequately document actual water
sources and supplies in these towns or areas, or whether there is a current or even planned
need to shut-down current water supply wells or systems. That the towns projected
future growth is needed to justify Waukesha’s proposed diversion does not support a
finding that the towns have a public need for the diversion. As a result, the applicant has
not demonstrated a public need for the 10.1 MGD diversion from Lake Michigan. The
City of Waukesha may have a public need, but that does not mean there is a public need
for the other towns.



Utmost caution is required, as noted above, to assure integrity of the waters of the
basin. This includes confining exceptions to the exact calculated public need, not an
assumed “full build out” or future growth.*” If waters of Lake Michigan are diverted out
of the basin for use in areas where there is no demonstrated need, only future
development and growth assumptions, then other areas outside of the basin can rely on
the same approach. If they are denied water from the basin, they could claim precedent
or challenge the diversion ban, because the water is being used outside the basin to
promote growth and development. It can also be argued that diverting water for growth
outside the basin concedes that there is no substantial public need, or that the waters of
the basin are not exhaustible. Out of basin interests may be able to demand water from
the basin through discrimination, commerce clause, and NAFTA claims. This in turn
endangers the integrity of the basin waters and ecosystem.

C. No Reasonable Alternative

There are reasonable alternatives for water supply to Waukesha and even the service area,
even with the assumed full build out. They may not be the best alternatives, but generally
all of the alternatives would provide treated potable water within an acceptable range of
costs, safety and health regulations, and impacts, especially taking into account local
adjustments to minimize hydrological effects on wetlands and streams.

The applicant has the burden of demonstrating “no reasonable alternative.” The
important question is what does this phrase mean. Under standard alternatives
assessment laws in environmental, wetland, or public parkland matters, a project is
prohibited unless it is clearly shown that there is no other suitable or practicable
alternative.”® This is based on the idea that any diversion or loss of these natural
resources constitutes an unacceptable adverse impact or harm. Accordingly, the primary
impact issue is whether an alternative will adversely or unreasonably impact the Great
Lakes. Necessarily none of the alternatives to the Lake Michigan diversion in this matter
will affect the Great Lakes that are protected by the diversion ban of the Compact. By
analogy, to protect present and future uses of wetland, the Wisconsin DNR considers,
inter alia, practicable alternatives to the proposed property use which will not adversely
affect wetlands or create significant adverse environmental consequences.”

Similarly, the Compact standard protects the Great Lakes from diversions, including
straddling exceptions, by demanding a showing that “there is no reasonable water supply

*'This also ignores other local choices or growth plans within a town or community,
which in turn involves land use plans or measures that conserve not increase demand for water.

*Wisc. Adm. Code, Sec. NR 103.08 et seq.; Clean Water Act, Section 33 USC 1344; 40
CFR 404(b)(1). Wetlands cannot be filled unless it is clearly demonstrated there is no practicable
alternatives and the other alternatives have not significant or major impacts. In other words,
wetlands are not to be filled, because the law has determined that the loss of wetlands is a serious
harm. A similar analysis and approach is suggested under the “no reasonable alternative” standard
of the Compact.

*See Wis. Adm.Code § NR 103.08(3)(b). If these criteria are not satisfied, the DNR must
find that the requirements of Wis. Adm.Code ch. NR 103 have not been satisfied.



alternative” to the diversion from Lake Michigan. However, Wisconsin changed the
standard by adding a definition of “reasonable water supply alternative” to mean “a water
supply alternative that is similar in cost to, and as environmentally sustainable and
protective of public health as, the proposed new or increased diversion and that does not
have greater adverse environmental impacts than the proposed new or increased
diversion.”

This does not change the burden under the Compact to demonstrate “zo reasonable
alternative” to the diversion of 10.1 MGD of Lake Michigan water. A plain reading of
the meaning of the alternatives standard in the Compact does not contain this language.
Rather it demands a showing that no other reasonable alternative exists. The Wisconsin
definition changed and weakened the Compact standard into a comparative factors test to
choose a “reasonable water supply alternative’ for a water service area.

As noted above, all of the other non- Lake Michigan diversion alternatives would deliver
potable water at comparatively similar costs without a loss or diversion of waters out of
the Great Lakes Basin. While these other alternatives have varying degrees of risks of
adverse environmental impacts, they all avoid any impact or diversion and loss of water
to the Great Lakes. Applying the broader Wisconsin balancing test does not comply with
the intended meaning of the “no reasonable alternative” standard in the Compact, because
it changes the “no alternative” focus from protecting the loss or diversion of the Great
Lakes to a comparative analysis of adverse impacts, costs, and benefits between all of the
alternatives. Applying this definition turned the customary “no alternatives” analysis in
the Compact on end.

An exception to the ban or diversion and loss of water from the basin is authorized only if
the applicant demonstrates “no reasonable alternative.” Based on the Draft Technical
Report’s several alternatives, coupled with conservation and timed on an as-public-need
basis, this has not been established. If anything, all of the other alternatives avoid any
adverse impact or loss of Great Lakes waters to another basin and while they have
adverse impacts, none are shown to be unreasonable in light of the fact they will not
cause diversion of Great Lakes waters into the Mississippi River basin.’’

Summary

The Applicant Waukesha applies for a straddling county exception to the diversion ban.
An exception is allowed only if the standards and conditions in the Compact have been
met.

Water of the Great Lakes is public and subject to the public trust doctrine, under common
law, Wisconsin Constitution, and the Compact. Public trust standards have not been
applied to the proposed project, particularly the questions of whether the purpose,

Wis. Stat. 5.281.346(1)(ps).

*!This is not to say that the “public need,” “without adequate water,” or “no reasonable
alternative” standards could not be met if the application involved only the City of Waukesha’s
current and near-term needs.



although public, is based on a true necessity and that is related to enjoyment of the public
trust in the Great Lakes Basin.

Strict compliance with the Compact standards is required. It has not been demonstrated
on the current application that there is a real public need; future growth and development
outside the basin do not constitute true public need to justify diversion out of the basin. It
has not been demonstrated on the basis of application that there is no reasonable
alternative within the intended meaning of the Compact. Reasonable alternatives that do
not involve diversion of 10 MGD of Lake Michigan, the focus of the Compact diversion
ban, are reasonable and do not overall have significant adverse impacts that justifies the
diversion. It has not been shown that all towns and communities within the county are
without adequate potable water.

Finally, the intended meaning of the “straddling counties” exception does not define
“community within a county” that partly straddles the basin as a municipal water and
sewer district. It is not an incorporated city or town, and the towns that are in the district
are separate and distinct incorporated communities.

Because of the world-wide water crisis, regional water droughts and extreme weather,
climate change, and demand for Great Lakes water within the basin, the Waukesha
application must be reviewed with utmost caution. If done without strict vigilance and
construction or interpretation of the intent and application of the “straddling” exceptions
to the diversion ban, the diversion ban and integrity of the waters of the basin and its
ecosystem will be weakened and endangered.

Thank you for the effort on the part of Wisconsin DNR in reviewing the Waukesha
Application and for the opportunity to provide these comments. Please include them in

the record of decision in this matter.

Sincerely yours,

(/71&%/% —

James M. Olson
President and Policy Advisor
FLOW (For Love of Water)



Hoekstra, Ashley N - DNR

From: Ann McCammon Soltis <amsoltis@glifwc.org>

Sent: Friday, August 28, 2015 3:13 PM

To: DNR Waukesha Diversion App

Cc: Pfeiffer, Shaili M - DNR

Subject: Comments on draft Waukesha EIS and Technical Review
Attachments: waukesha eis tech rpt com final w att 28aug15.pdf

Dear Ms. Hoekstra,

Attached please find comments from the Great Lakes Indian Fish and Wildlife Commission (GLIFWC) on the draft EIS and
Technical Review for the proposed Waukesha diversion application. If you have any questions or any problems with the
file, please don’t hesitate to contact me.

Thank you,
Ann

Ann McCammon Soltis

Director, Division of Intergovernmental Affairs
Great Lakes Indian Fish and Wildlife Commission
72682 Maple St.

Odanah, WI 54861

715-685-2102 office
715-682-9294 FAX
amsoltis@glifwc.org




GREAT LAKES INDIAN FISH AND WILDLIFE COMMISSION
P. 0. Box 9 ® Odanah, W1 54861 @ 715/682-6619 ® FAX 715/682-9294

e MEMBER TRIBES e

MICHIGAN WISCONSIN MINNESOTA
Bay Mills Community B ad River Band Red Cliff Band Fond du Lac Band
Keweenaw Bay Community Lac Courte Oreilles Band St. Croix Chippewa Mille Lacs Band
Lac Vieux Desert Band Lac du Flambeau Band Sokaogon Chippewa

August 28, 2015
VIA ELECTRONIC MAIL

Ms. Ashley Hoekstra

WDNR Bureau of Drinking Water and Groundwater
PO Box 7921

Madison, W1 53707-7921

Re: Comments on the draft Technical Report and draft EIS on the City of Waukesha Water
Diversion Application

Dear Ms. Hoekstra,

Great Lakes Indian Fish and Wildlife Commission (GLIFWC) staff submits these comments
on the draft Technical Review and draft Environmental Impact Statement (EIS) for the City of
Waukesha’s Water Diversion Application. GLIFWC is an agency exercising delegated authority from
11 federally recognized Indian Tribes in Wisconsin, Minnesota and Michigan. Those Tribes retain
hunting, fishing and gathering rights in territories ceded to the U.S., which include portions of
Lakes Michigan and Superior and their basins. GLIFWC's Board of Commissioners has authorized
GLIFWC staff to participate and develop comments from a ceded territory perspective on any
process or decision that involves implementation of the Great Lakes-St. Lawrence River Basin
Sustainable Water Resources Compact or Agreement (copy attached).

GLIFWC’s Board of Commissioners has gone on record a several times with regard to the
diversion of Great Lakes water and the governmental processes that will govern decisions about
the uses of Great Lakes water. In 1999, GLIFWC’s Board passed a resolution opposing the diversion
of Great Lakes water. In 2006, it urged the governments to fully integrate affected tribes into all
processes and decisions regarding water withdrawals. We appreciate the State’s willingness to
discuss the Waukesha proposal with GLIFWC and other Wisconsin tribes, but remind the State that
tribes with reservations in other states have treaty rights that extend into Wisconsin, especially
within Lake Michigan. It will be important for the State reach out to those tribes to ensure their
views are fully considered.

More specific comments based on GLIFWC staff’s review of the draft Technical Report and
draft EIS follow.

The Compact requires that in order for water to be transferred to a community within a



Ashley Hoekstra
August 28, 2015
Page 2

straddling county, certain requirements must be met. One requirement is that the water must be
used “for the Public Water Supply Purposes of the Community within a Straddling County that is
without adequate supplies of potable water;” (emphasis added).

The application, however, proposes to supply a number of other communities that are not
currently served by the City of Waukesha. The draft Technical Review justifies the inclusion of
these communities by referring to the State’s statutorily delineated water supply service area and
asserting that this service area is equivalent to a community with a straddling county.! However,
the statutory requirement to define a water supply service area cannot be used to circumvent the
requirement in the Compact that the water diverted from the Great Lakes basin be used to supply
the Community that is without adequate supplies of water. No evidence is provided in either the
draft Technical Review or the draft EIS that the other Communities included in the application are
without adequate supplies of potable water.

If the application is allowed to move forward in this manner, it could create a significant
loophole in the Compact, one that certainly was not intended when the Compact was signed. Any
county partially within the basin could simply define its water supply service area as the entire
county and assert that its defined service area is the “equivalent” of a community. Then, if any
one community within that county did not have adequate water supplies, it could simply apply for
enough water to supply the rest of the county. The Compact, by its plain language, requires that
“the Community” that would receive the water demonstrate its need, the application stretches
the definition of a community to assert that any defined service area is its equivalent. If water is to
be supplied to communities other than the City of Waukesha, those communities must
demonstrate their need for Great Lakes water under the terms of the Compact.

Thanks you for the opportunity to submit these comments, we look forward to further
discussion of these issues as the process moves forward.

Sincerely,

Ann McCammon Soltis, Director
Division of Intergovernmental Affairs

Attachment

cc: GLIFWC Board of Commissioners

1 WI Stats. 81.343(1e)(d) states, “Community within a straddling county" means any
incorporated city, town, or the equivalent thereof, that is located outside the basin but wholly
within a county that lies partly within the basin and that is not a straddling community.”



GREAT LAKES INDIAN FISH & WILDLIFE COMMISSION
P.O.Box 9 » Odanah,WI54861 » 715/682-6619 = FAX 715/682-9204

= MEMBER TRIBES » y=oN
MICHIGAN WISCONSIN MINNESOTA Nt~ e
Bay Mills Community Bad River Band Red Cliff Band Fond du Lac Band -
Keweenaw Bay Community Lac Courte Oreilles Band St. Croix Chippewa Mille Lacs Band
Lac Vieux Desert Band Lac du Flambeau Band Sokaogon Chippewa

resoLution o 09-(4-06-03

WHEREAS, The Great Lakes Indian Fish and Wildlife Commuission (GLIFWC) is an organization of
eleven Anishinaabe Nations from Michigan, Minnesota and Wisconsin; and

WHEREAS, these Nations retain hunting, fishing and gathering rights in territories ceded to the
United States in 1836, 1837, 1842, and 1854, which include portions of Lake Superior
and the Lake Superior basin; and

WHEREAS, the Tribes of the Great Lakes Indian Fish and Wildlife Commission are committed to the

protection of the Great Lake ecosystem, and particularly the Lake Superior ecosystem;
and

WHEREAS, the Tribes of the Great Lakes Indian Fish and Wildlife Commission are concerned about

the adverse consequences that will result from the removal or export of water from the
Great Lakes basin; and

WHEREAS, the removal of Great Lakes water from the basin has the potential to impact spawning
beds, migratory birds, coastal wetlands and wild rice beds in Lake Superior and
elsewhere; and

WHEREAS,  the Tribes of the Great Lakes Indian Fish and Wildlife Commission have passed

resolutions opposing the removal of both ground and surface water from the Great Lakes
basin; and

WHEREAS, the Governors of the eight Great Lakes States and the Canadian premiers of Ottawa and
Quebec recently signed the Great Lakes-St. Lawrence River Sustainable Water
Resources Agreement and Great Lakes-St. Lawrence River Water Resources Compact
that contain substantive standards to govern withdrawals, conservation and use of water
from the Great Lakes; and

WHEREAS,  the Tribes of the Great Lakes Indian Fish and Wildlife Commission recognize the need
for all Indian Nations that may be affected by the removal or export of water from the
Great Lakes watershed to actively participate with the non-Native governments in the
implementation of such standards.

BE IT THEREFORE RESOLVED, that the Board of Commissioners of the Great Lakes Indian Fish and
Wildlife Commission directs Commission staff to participate, provide appropriate policy,
biological, scientific, or technical input and develop comments from a ceded territory
perspective on all processes and decisions regarding the development and
implementation of the standards that will govern Great Lakes water withdrawals or
exports.

BE IT FURTHER RESOLVED, that the Board of Commissioners of the Great Lakes Indian Fish and
Wildlife Commission directs Commission staff to participate, provide appropriate policy,
biological, scientific, or technical input and develop comments from a ceded territory




perspective on all processes and decisions involving the implementation of the Great
Lakes Charter Annex 200! and any agreements, compacts or legislation involving the
implementation of the terms of the Annex.

BE IT FURTHER RESOLVED., that the Board of Commissioners of the Great Lakes Indian Fish and
Wildlife Comumnission directs Commission staif to participate. provide appropriate policy
biological, scientific, or technical input and develop comments {rom a2 ceded territory
perspective on relevant commitiees or working groups that are addressing or discussing
issues or matters that relate to or affect ceded territory treaty rights and the natural
resources and supporting habitats involved with those rights.

BE IT FURTHER RESOLVED, that the Tribes of the Great Lakes Indian Fish and Wildlife Commission
urge federal, state and provincial governments to fully integrate all affected Indian
Nations and their properly authorized agencies into all processes and decisions regarding
the development and implementation of the standards that will govern Great Lakes water
withdrawals or exports.

CERTIFICATION

I, the undersigned, as Secretary of the Great Lakes Indian Fish and Wildlife Commission Board of
Commissioners, hereby certify that the Great Lakes Indiag Fish and Wildlife Commission Board of
Commissioners is composed of 11 members, of whom members, constituting a qu were
present and voting at a meeting hereof duly notloed.con mdheldonthe y of
5#‘.2006 thatmnfﬁrmanvevoteof_lg md) & _abstaining, and the
lution has not been rescinded or amended.




August 20, 2015 American Bank AUS 24 2015

Ashley Hoekstra PRINKING WATER & G
DNR Bureau of Drinking Water and Groundwater

Box 7921

Madison, W1 53707-7921

Ms. Hoekstra,

I am writing this letter in support of the City of Waukesha’s application for Lake Michigan
water. Please understand I have been closely following the City’s application process and
based the detailed scientific evidence and extensive modeling studies, [ believe that Lake
Michigan water is the only reasonable water supply alternative for the City, because it the
most protective of public health, the least likely to have adverse environmental impacts, the
most reliable, and the most sustainable long-term water source.

The Waukesha’s proposal makes sense as it will have no impact on Great Lakes levels.
Waukesha has proposed returning no less than 100% of the volume of withdrawn water.
Additionally, Waukesha’s return flow will improve the quality of the Root River. Return flow
water quality will meet all state and federal water quality limits. In some cases, return flow to
the Root River will actually improve water quality in the river. This process would also
improve the level of the Root River, particularly during fall spawning runs of salmon and
trout. This would be great for area sportsmen like me.

[ believe continuing to pull water from the deep aquifer for Waukesha is environmentally
irresponsible. Waukesha's primary water source, the deep aquifer, is already down 400 to 600
feet and as the aquifer continues to decline, the water becomes brackish, like salt water.
Contaminants such as radium, a known carcinogen, also increase with declining water levels.
Continued pumping until the resource is exhausted is environmentally irresponsible and not
sustainable for the long term.

It is important to note Waukesha is not requesting Lake Michigan water to fuel development.
In Waukesha'’s service area approximately 70% of the land is developed; 15% is designated as
environmentally protected; and only 15% is available for new development.

505 Alain Strect 676 W, Johnson Strect 1802 Horicon Strect N239 N1700 Busse Road 200 1. Main Strect 705 1 Water Street
P.0. Boy 283 P.0. Box 1077 Maywifle, WI 53050 Waufesha, W 53188 P.0. Box 4 L.0. Box 86
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Waukesha needs a reliable water supply for the long term. Waukesha examined many water
supply alternatives. All the others have greater adverse environmental impacts and are less
protective of public health. A Lake Michigan supply would sustainably provide a reliable
water supply for the long term.

Lastly, the City of Oak Creek, Wisconsin, a community with an established water utility and
excess water pumping capacity, has agreed to sell water to Waukesha. By selling water to
Waukesha the ratepayers of Oak Creek can realize lower rates and increased inter-
governmental cooperation. The Oak Creek/Waukesha agreement is an excellent example of
how governments can work together to efficiently utilize taxpayer assets.

Sincerely,

Michael Gryczka

Vice President
American Bank

W239 N1700 Busse Road
Waukesha, WI 53188




Plumbers & Steamfitters Local 118
3030 39" Avenue
Kenosha, WI 53144

262.654.3815
http://www.ualocal118.com/

To: Ashley Hoekstra, DNR Bureau of Drinking Water and Groundwater

Fr: Roger Clark, Business Manager, United Association Plumbers and Steamfitters
Local 118

Da:  August 28", 2015

Re: Support of Waukesha’s water application

Thank you for the opportunity to voice our support of this $200 million project that will bring about 300
full-time jobs to the area during construction. The working men and women of Plumbers and
Steamfitters Local 118, as well as the members of our statewide organization, the Wisconsin Pipe Trades
Association, stand behind the City of Waukesha in its efforts.

The benefits of this project go beyond the economic boom it will cause, as it will result in a safe and
reliable water source for thousands. The local groundwater Waukesha has been providing to its
residents has levels of radium which exceed federal drinking water standards and is not a viable solution
to the city’s water challenge.

At the conclusion of a multi-year study, the Department of Natural Resources established that
Waukesha should be allowed access to Lake Michigan water. After years of planning and careful
research, Waukesha has reached this crucial point in its quest for clean water. The decision on an issue
this important should be grounded in fact and take into consideration the economic impact it will have.

Moving forward with the Lake Michigan water diversion plan will result in full-time work for about 300
Wisconsinites. The benefits of approving Waukesha’s plan will be realized by the residents who will
receive the high-quality water they deserve and the works, contractors and suppliers who will work hard
to develop the infrastructure.

Under the diversion plan Waukesha will return the same amount of water back to the lake, causing no
net effect on lake water levels. Considering the facts, supporting a $200 million project that will result in
around 300 full-time jobs over three years of development is just common sense.



Root River - Section 14

Ephemeral Wetlands Present = 10
via DPRC staff and volunteer surveys

Reptiles/Amphibians
Common Name

Scientific Name

Special Designation

Blue-spotted salamander
American toad

Northern leopard frog
Western chorus frog

Breeding & Migratory Bird Species Documented = 40 total

harvested from eBird

Common Name

Ambystoma laterale
Anaxyrus americanus
Lithobates pipiens
Pseducris triseriata

Scientific Name

LC

LC

Special Designation

Veery (migratory record)

Belted kingfisher (breeding record)

Wood thrush (breeding record)
Rose-breasted grosbeak (breeding record)
Louisiana waterthrush (migratory record)
Field sparrow (breeding record)

Invertebrates

Common Name

Catharus fuscenscens
Ceryle alcyon
Hylocichla mustelina
Pheucticus ludovicianus
Seiurus motacilla
Spizella pusilla

Scientific Name

SGCN, PIF
PIF
SGCN, PIF
PIF
SGCN
SGCN, PIF

Special Designation

Fairy shrimp spp.
Calico crayfish

Plants

*species observed during SEWRPC plant inventories

Common Name

Anostraca spp.
Orconectes immunis

Scientific Name

LC

Special Designation

Wild sarsaparilla
Green dragon
Heart-leaved aster
Bur sedge

Wood reed grass
False mermaid
American gromwell
Bugleweed

Indian pipe
Jacob’s-ladder
Leafcup

False melic
Heart-leaved skullcap
Bladdernut

Red trillium

Black haw

*LC=Wildlife listed by Parks as Local Concern
*U = Unusual SE WI

*R = Special Concern

*T = State-Threatened

*E = State Endangered

Aralia nudicaulis
Arisaema dracontium
Aster cordifolius

Carex grayi

Cinna arundinacea
Floerkea proserpinacoides
Lithospermum latifolium
Lycopus virginicus
Monotropa uniflora
Polemonium reptans
Polymnia canadensis
Schizachne purpurascens
Scutellaria ovata
Staphylea trifolia

Trillium recurvatum
Viburnum prunifolium

DPRC
SEWRPC
WI DNR
WI DNR
WI DNR

u
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Hoekstra, Ashley N - DNR

From: Zarate, Sarah <Sarah.Zarate@Milwaukee.gov>

Sent: Friday, August 28, 2015 4:59 PM

To: DNR Waukesha Diversion App

Subject: wakesha water application

Attachments: Waukesha Water Letter - Common Council - 08_27_2015_lttrhd.pdf
To Whom It May Concern,

Attached are written comments in response to the draft EIS and draft Technical Review.

Best,
Sarah

Sarah Rola Zarate | Office of Common Council President
Staff Assistant to President Michael J. Murphy
10t District

fiadh

The City of Milwaukee is subject to Wisconsin Statutes related to public records. Unless otherwise exempted
from the public records law, senders and receivers of City of Milwaukee e-mail should presume that e-mail is
subject to release upon request, and is subject to state records retention requirements. See City of Milwaukee
full e-mail disclaimer at www.milwaukee.gov/email disclaimer




MARK MILLER

WISCONSIN STATE SENATOR

PO, Box 7882 Madison, W| 53707-7882

August 27, 2015

Cathy Stepp, Secretary

Wisconsin Department of Natural Resouces
PO Box 7921

Madison, WI 53707

Dear Secretary Stepp,

As one of the primary authors of 2007 Wisconsin Act 227, which adopted the Great
Lakes Compact in Wisconsin, I would like to offer my comments on the application for a
diversion of Lake Michigan water by the City of Waukesha.

The Great Lakes-St. Lawrence River Water Resources Compact is an agreement
negotiated and ratified by all eight Great Lakes States, both Canadian provinces
bordering the Great Lakes, and approved by Congress. The Compact prohibits diversion
of any waters of the Great Lakes basin out of the basin except as provided for in the
Compact. One of those exceptions provides an opportunity for straddling communities
and communities in straddling counties to apply for permission to divert water out of the
basin. Such an application must meet the standards specified in the Compact and must be
approved by the governors of all eight states. Approval of Waukesha’s application is
unlikely unless it meets all the requirements, including showing no reasonable
alternative, a state-of-the art conservation program, and a viable plan for return flow.

Legislative findings in Act 227 state that “waters of the basin are precious public natural
water resources shared and held in trust by the states;” and that the “waters of the basin
can concurrently serve multiple uses. ... recognizing that such uses are interdependent and
must be balanced;” and “future diversions and consumptive uses of basin water resources
have the potential to significantly impact the environment, economy, and welfare of the
Great Lakes—St. Lawrence River region;” and “parties have a shared duty to protect,
conserve, restore, improve, and manage the renewable but finite waters of the basin for
the use, benefit, and enjoyment of all their citizens, including generations yet to come.”

Any community in a straddling county, like the City of Waukesha, seeking a diversion
must meet the standards set forth in the Compact, not only in the opinion of their state,
but the other states as well. In Wisconsin, the Department of Natural Resources makes
the initial determination whether the application meets the exception criteria. This
determination is necessary but not sufficient since the application must also meet the
criteria in the view of the other parties to the Compact.

Phone: (608) 286-9170  Fax: (608) 266-5087 Toll Free: 1 (B77) 862-4825 E-mail: sen.miller@legis. wi.gov




With respect to this application, it is my understanding that the applicant believes it has
met the standard. Many organizations and individuals still have questions and concerns. It
is essential the Department consider very carefully the issues raised about the City of
Waukesha’s application. Approving an application without thoroughly examining and
answering questions or considering modifications will not benefit the City of Waukesha
or its residents who seck a safc and sustainable drinking water supply.

As you know, any Great Lakes Governor can reject an application for any reason. This
application, if it moves forward, would be the first attempt by a community to seek a
diversion approval. It must be the gold standard.

I implore you to thoroughly consider all issues and explanations raised by all parties. The
citizens of Wisconsin and the Great Lakes Basin deserve a thoughtful, well-reasoned,
science-based decision, whether that is an approval, rejection or modification.

Sincerely, M

Mark Miller
State Senator
16™ Senate District
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August 12, 2015

Cerye
E0-ppyp
Atim -
Ms. Ashley Hoekstra el g
DNR Bureau of Drinking Water and Groundwater ORIp, T
P.O. Box 7921 Ve
Madison, WI 53707-7921 "R &G

RE: Waukesha Water Application
Dear Ms. Hoekstra:

My name is William J. Mielke, P.E., P.L.S., and I am the CEO of Ruekert & Mielke,
Inc. and am submitting these comments in support of the City of Waukesha's application for
extension of Lake Michigan water to the City. I served on the Wisconsin Legislative Council
Special Committee on Great Lakes Water Resources Compact and am very familiar with the
requirements for obtaining water from Lake Michigan. In addition, our firm has been involved
in developing the water systems for the majority of municipalities in Waukesha County for the
past 69 years.

Over that time period, we have witnessed a large growth in residential and industrial
development which has led to a significant decline in the water levels of the deep aquifer. This
decline in the aquifer has resulted in increased radium and decreasing water quality and if a
change in water source for a large community like Waukesha is not undertaken, the water
source will not be sustainable.

We were retained by the Southeastern Wisconsin Regional Planning Commission to
provide the technical support and modeling for what became SEWRPC Planning Report No.
52, A Regional Water Supply Plan for Southeastern Wisconsin, dated, December 2010. This
several year effort involved many experts in the water suppiy field and evaluated many various
alternatives for achieving a sustainable water supply for the 7 county region. After
considerable study and a great deal of public comments, the recommendation for the future
water supply for the Waukesha area was that they should be provided an extension of Lake
Michigan water supply.

While the report envisioned a supply from the City of Milwaukee, the fact that the
source of water is proposed to be from the City of Oak Creek does not change any of the
environmental benefits of the overall recommendation for receipt of Lake Michigan water. The
provision of Lake Michigan water to Waukesha will allow the City to discontinue use of their
deep well system which will allow the aquifer to recover and be able to be utilized by
surrounding communities.

Waukesha, WI Kenosha, WI Madison, WI Itasca, IL

www.ruekert-mielke.com
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The requirement for return flow will also provide that this alternative will not have any
impact on the Lake Michigan water levels. The return flow will be piped to the Root River
where it will help to create a year round base flow to enhance the water quality and help create
a better fishery. Any fear of this additional flow as to possible flooding will be mitigated by
the Waukesha Wastewater Utility being able to divert their effluent to the Fox River during
high flows on the Root River.

Another benefit of providing Lake Michigan water to Waukesha is the fact that the
water does not contain the mineral hardness found in well water which will allow customers to
climinate their water softeners. This will significantly reduce the amount of chlorides
discharged to the Fox River. It should be noted that the adopted Regional Water Supply Plan
supports the adopted 2035 regional land use plan and will promote compact development
versus sprawl.

Waukesha has prepared significant detailed planning to further refine the findings of the
regional plan and to date have found nothing which would contradict the original plan's
findings. We support Waukesha's application and believe it is the best alternative to providing
a sustainable water source that is environmentally sound and cost effective when considering
the long-term capital and operation and maintenance costs.

Thank you for the opportunity to comment on this very important plan to solve a long
standing problem.

Very truly yours,

RUEKERT & MIELKE, INC.

(e, L,

William J. Mielke, P.E., P.L.S. (WI), (IL)
Chief Executive Officer
wmielke(@ruekert-mielke.com

WIM:lfc

ce: File

Waukesha, WI Kenosha, WI Madison, WI Itasca. IL

www.ruekert-mielke.com



Hoekstra, Ashley N - DNR

From: Kristy Meyer <KMeyer@theoec.org>

Sent: Thursday, August 20, 2015 10:04 AM

To: DNR Waukesha Diversion App

Subject: Ohio Environmental Council's testimony
Attachments: 08 18 2015 OEC Testimony_Milwaukee.pdf

To Whom It May Concern,

Please find my comments attached to this email. Thank you for the opportunity to provide testimony in Milwaukee on
Tuesday, August 18th, and to submit these more in-depth comments.

There is still time to get this right.

Kind regards,
Kristy

Kristy Meyer | Managing Director, Agricultural, Health &
Clean Water Programs

Ohio Environmental Council

1145 Chesapeake Avenue, Suite |, Columbus, 43212
(614) 487-7506 OEC

(614) 487-5842 direct

OEW @ Yol

We're excited to welcome Heather Taylor-Miesle as the OEC's new executive director! Learn more about Heather here.




1145 Chesapeake Ave, Suite | 614 4,87-7506
Columbus, Ohio 43212 www.theOEC.org

[ UNLEASHING THE POWER OF GREEN ]

The City of Waukesha Water Diversion Application
Wisconsin Department of Natural Resources
Kristy Meyer, Managing Director, Agriculture, Health & Clean Water Programs, Ohio Environmental
Council
August 18, 2015

On behalf of the Ohio Environmental Council (OEC) and our more than 3,000 individual members and 100
group members, I would like to thank you for the opportunity to provide public comments on the City of
Waukesha's Water Diversion Application.

My name is Kristy Meyer and I am the managing director of agricultural, health & clean water programs at
the OEC. The OEC is a 46 year-old statewide not-for-profit advocacy organization whose mission is to
secure healthy air, land, and water for all who call Ohio home. We use scientific research, statewide
partnerships, legislative initiatives, and legal action to secure a healthier environment for Ohio's families and
communities.

I have been working on the development and implementation of the Great Lakes- St. Lawrence River Basin
Water Resources Compact for more than a decade. I have been involved in the development of the
Compact, was present at the Governors' and Premiers' signing ceremony, successfully worked with Ohio's
General Assembly to pass the Compact in our state, worked with Ohio's Congressional members to see it
ratified in Congress, served on Ohio's implementation Advisory Committee, and continue to be involved in
the implementation of the Compact. Before me, the OEC had been working on the development of the
Compact for more than two decades as the Compact offers important water supply protections for millions
of Ohioans and the wildlife and natural systems that depend on the Ohio Lake Erie basin. The OEC
recognized the importance of the Compact because for the first time the Great Lakes were treated as one
ecosystem - what happens in one part of the Great Lakes has implications for all of the Great Lakes.

The OEC, therefore, is very concerned about the city of Waukesha's Water Diversion application. This
application has the potential to unravel the commitment that we have made to the lakes and the wildlife and
people that depend on the lakes.

The city of Waukesha, as you know, is requesting to divert on average 10.1 million gallons of water per a
day (mgd) and 16.7 mgd at its peak from Lake Michigan to the city of Waukesha. While the Compact does
ban any Great Lakes water leaving the basin, there are some exceptions. Under the Compact's exception
standard, a community within a county straddling the Great Lakes watershed can apply for a water diversion
after the community has exhausted all other options. The city, however, must also demonstrate that the
diversion amount being requested is considered reasonable for the water uses' intended purposes. The city of
Waukesha's application does neither. Therefore, we believe the application does not comply with the Great
Lakes Compact.

According to an independent study by Jim Nicolas, former director of the U.S. Geological Survey in
Michigan and now an independent consultant, Waukesha's water demand has been falling since the late
1980's. Yet the city of Waukesha projects a much higher demand for water use in the future. This is
inconsistent with historical trends. Even with Waukesha's 2050 Water Service Supply Area (WSSA)
projected industrial and residential growth of 76,330 people, the expected total average day demand will be



6.7 mgd and at the maximum 11.1 mgd. These numbers are well below the 16.7 mgd that Waukesha
currently is demanding. As such, the requested amount cannot be considered reasonable.

Furthermore, Waukesha provides no justification of why it needs so much water. One can only presume that
the City of Waukesha includes the city of Pewaukee and the towns of Delafield, Genessee, and Waukesha in
its WSSA to highlight the Waukesha's need for additional water. These towns, however, have not expressed
a need for a new source of, or a need for, additional water. Furthermore, some of the public officials from
these areas have indicted that they do not need water now or into the foreseeable future. So this begs the
question, Why is the city of Waukesha requesting such an unjustifiable amount of water?

Lastly, over the last couple of years groundwater levels in Southeast Wisconsin have been rising, or at the
very least stabilizing, according to the "An Analysis of the City of Waukesha Diversion Application" report
authored by Jim Nicolas. Recently two independent engineering firms looked at Waukesha's proposal,
including the alternatives, which include utilizing existing water supply wells and just treating the wells
with high levels of radium to meet water quality requirements for safe drinking. The engineering firms
concluded that Waukesha can use its existing deep and shallow water wells to provide amble clean water
and meet current and future demands, as long as the city invests in three new reverse osmosis plants.
Utilizing Waukesha's existing wells and treating the wells with high levels of radium with reverse osmosis
would cost half the cost of Waukesha's water diversion request, saving residents and local businesses money
while meeting future demands and protecting the health of Waukesha's residents, according to the
independent analysis.

The Great Lakes are a shared resource. No single state owns the Great Lakes. Rather each state and province
is a steward of the Lakes. While on its face, Wisconsin may not see approving this diversion application as
impacting the whole Great Lakes region, each state will be impacted and the Great Lakes eventually will
pay the ultimate price.

For those of you that might not know, Lake Erie is the most biologically productive. It produces more fish
for human consumption than all of the other Lakes combined. This coupled with boating, wildlife watching,
and other recreational activities, Lake Erie generates more than $12.9 billion in revenue for the state of Ohio
each year. Tourism is the 3rd largest industry in Ohio and more than a quarter of the revenue generated
comes from the eight Ohio counties that boarder the Lake. More than 119,000 people's jobs directly depend
on Lake Erie. It is clear that Lake Erie is vital to the health and economic vitality of Ohio. Ohio's Governor,
John Kasich, also understands the importance of Lake Erie to Ohio. As such, and since the decision on
Waukesha's water diversion application has such big implications for the region, my Governor has a stake in
this decision. He has stood strong, protecting Lake Erie from harmful water diversion proposals in the past.

Your decision on this application has the ability to unravel the benefits Ohio is awarded because of Lake
Erie. You might be wondering how. A favorable decision could ensure the Great Lakes' death by a thousand
straws, as there are many communities outside of the watershed around the Great Lakes that might be more
willing to consider withdrawing Great Lakes water in the future. With a favorable approval of this diversion
application, it almost ensures that those future communities would also get favorable approvals.

For all these reasons, we respectfully urge the Wisconsin DNR to deny this diversion application. We
further ask the city of Waukesha to withdrawal its application. Instead, we respectfully suggest Waukesha
utilize its existing wells and build the three reverse osmosis plants to protect its residents, as well as save
their residents unnecessary high rate increases.

Thank you again for this opportunity.
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August 28, 2015

Mr. Eric Ebersberger, Water Use Section Chief
WIDNR, GEF2 DNR Central Office

101 S. Webster Street

P.O. Box 7921

Madison, W1 53703-7921

Mr. Ebersberger,

Thank you for giving me the public opportunity to present in-person on August 18™ in Racine, WI and to
submit written comments on this important proposal. My name is Julie Kinzelman, and I am the Laboratory
Director for the City of Racine Health Department.

The Racine Health Department provides a variety of Level III clinical, laboratory, environmental health and
public health education services. As part of the Racine Health Department, the Laboratory has primary
responsibility for environmental monitoring and the assessment of a variety of aqueous environments within the
City of Racine and SE WI including coastal recreational water, tributaries, and storm water. Recent initiatives
by the RHD Laboratory include developing monitoring programs, identifying pollution sources, and
recommending remediation or best management practices at coastal recreational areas and beaches within the
City of Racine and across multiple jurisdictions throughout the States of WI and IL via contractual agreements
and grant funded activities. We also conduct physical, chemical and microbial assessments on storm water,
inland lakes and watersheds in an effort to protect human health through the development of site appropriate
restoration activities, including support of watershed restoration planning initiatives. Completed watershed
monitoring projects include the Root, Pike and Wind Point Watersheds. We are currently compiling data on the
Oak Creek Watershed for the purpose of watershed restoration planning. We work closely with area partners,
sharing our monitoring results and encouraging a community approach to preserving and enhancing the quality
of the Great Lakes and its associated tributaries. In addition to engaging local partners, the laboratory also
participates in issues surrounding water quality monitoring on a regional and national scale; working with the
US EPA to develop the Beach Sanitary Survey Tool for the Great Lakes (which has led to the release of over
$20 million dollars for pollution source identification and remediation through the GLRI RFP process),
guidance documents (predictive models and rapid analytical methods) and recommendations regarding
ecosystem services indicators for rivers.

As one of the primary agencies with primary responsibility for accumulating historical and generating new data
as part of the Root River watershed planning process, we are well aware of the paucity of data for several river



segments. In the presentation made by WDNR staff it was said that the initial technical review indicated that
there would not be adverse impacts if Waukesha was allowed to return flow down the Root River. This a rather
sweeping statement and one that should be supported by sound science and sufficient data. In light of the fact
that a limited amount of data exists for locations upstream of the Johnson Park sampling site in the City of
Racine, I have several concerns:

e It was projected that 80 — 90% of summer baseflow would be comprised of treated effluent. As such
there will be no appreciable dilutional effects. The entire main stem of the Root River, along with its
associated canals and tributaries, are listed on the state’s impaired waters [303(d)] list for excess
phosphorus concentrations. Elevated levels of phosphorus are already seen in dry weather, under base
flow conditions, and frequently downstream from existing WWTP effluent discharge locations. A
TMDL does not exist for the Root River. What is its assimilative capacity to absorb additional quantities
of nutrients, TSS and/or pollutants?

o If80—90% of baseflow is comprised of treated effluent, how will the composition of aquatic life be
impacted; there will likely be alterations in composition due to temperature and other changes in water
quality parameters.

e Although it was stated that the Waukesha utility would need to upgrade their plant to meet more
stringent discharge requirements it is not something that will be easily accomplished. What happens if
they cannot meet these standards; from the public comments it appears that they are already having
compliance issues with other constituents. In a previous assessment of the Root River, canal sites on the
west and main branch locations often had elevated conductivity levels, for example, possibly due to
discharges into the canal system via WWTP effluent; this was demonstrated to influence downstream
locations. Current treatment techniques also do not remove other contaminants of concern, e.g.
pharmaceuticals.

e While the increase in baseflow may be beneficial for fish passage, it may also increase the release of
sediment bound pollutants such as nutrients and bacteria, allowing them to be transported to downstream
locations on a continual, rather than event based, basis. In our study of the Root River, turbidity levels
were positively associated with stream flow and precipitation suggesting the mobilization of non-point
sources. It was indicated that no sediment transport modelling has occurred and an impairment for TSS
already exists.

e There were many comments from the public regarding increased flow and flooding. The information
presented did not appear sufficient to allay their concerns. Have flood risk analyses been performed?

e The US EPA has recently approved the Root River Watershed Plan as meeting its 9-elements. A major
feature of the watershed restoration plan is a future decision regarding the alteration or removal of the
Horlick Dam. There has been no assessment of the potential impacts the removal of the Horlick Dam
would have on the water quality should a Waukesha diversion with return flow down the Root River be
approved. Changes in flow regimen and addition and/or transport of upstream pollutants could also
change the composition of the recommendation set forth in the plan, which have now been adopted by
several municipalities.

In summary, no downstream monitoring plan has been vetted or is in place. At a previous public meeting
Waukesha said they would contribute to, or consider, a water quality monitoring program if/when they were
approved for the diversion. There was no mention of how they would ensure “no adverse impacts” at this most
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recent public meeting. There is no way to ensure that no adverse impacts are occurring to the downstream
reaches of the Root River and nearshore waters of Lake Michigan without a comprehensive monitoring plan in
place and there seems to be no commitment to do so. Comprehensive monitoring of base (pre-diversion)
conditions, coupled with modelling, could provide the information needed to begin to address the bulleted
points above. If a diversion is granted, comprehensive monitoring must occur and the cost should be borne by
Waukesha as they are deriving the benefit.

Finally, the proposed service area is much larger than the current service area. As the built environment
increases there are likely to be additional adverse impacts on water resources. This should be taken into account
in addition to the diversion issue. Conservation and protective measures (inclusive of control of both point and
non-point pollution sources) should be considered as equally important.

Thank you for allowing public comments on such an important proposal and the due diligence of the WDNR
staff in assembling and analyzing available data as part of their technical review process. At the current time |
believe there may be insufficient data to allay some of the concerns presented at the public meetings and ensure
that there will be no adverse impacts to the Root River downstream of the proposed discharge point and
adjacent waters of Lake Michigan. I encourage the WDNR to develop and vet a comprehensive monitoring
program before proceeding any further and that monitoring downstream reaches of the Root River and the
nearshore waters of Lake Michigan be made mandatory should the diversion be approved as a condition of, and
at the expense of, Waukesha.

Regards,
Julie L. Kinzelman, PhD, MS, MT (ASCP)

Laboratory Director/Research Scientist
City of Racine



OFFICE OF THE MAYOR Shawn N. Reilly

201 DELAFIELD STREET sreilly@ci.waukesha.wi.us
WAUKESHA, WISCONSIN 53188-3633
TELEPHONE 262/524-3701 FAX 262/524-3899

Waukesha

August 25, 2015

Ashley Hoekstra

DNR Bureau of Drinking Water and Groundwater
Box 7921

Madison, WI 53707-7921

Thank you for the opportunity to provide my written comments on Waukesha'’s application to obtain and
return Great Lakes Water. | testified at both the Waukesha and the Milwaukee public hearings. Since my
oral testimony was time limited, | decided to submit this written testimony to supplement my oral
testimony.

As Mayor of Waukesha, my job is to see that the needs of the families and businesses in Waukesha have
the resources and services they need. No service to a community is more important than a healthy and
dependable water supply. My campaign for Mayor emphasized my commitment to winning approval of a
Great Lakes water supply. | defeated the incumbent Mayor with 62% of the votes cast. The citizens of
Waukesha have made it clear that they support Waukesha's application for water from Lake Michigan.

There are many that portray the review of our application as a choice between providing safe drinking
water for Waukesha or protecting the Great Lakes. The truth is, our application does both! Our use will
not harm the Great Lakes or set a precedent for harm to the Great Lakes by others. Since our application
meets the terms of the Compact, its approval will provide a strong and essential legal defense against
any attempted water withdrawals and diversions that do not meet the terms of the Compact.

It has been disheartening to read and hear what some have been saying about our application. Our
application is not a precedent for water being sent to California or elsewhere. The enactment of the Great
Lakes Compact, settled that issue. Water cannot be pumped beyond those counties that straddle the
Great Lakes basin divide.

The Compact specifically allows communities in straddling counties, like Waukesha, to request Great
Lakes water if they have no REASONABLE water supply alternative and if the water is recycled back to
the Lake after treatment. Waukesha's application meets those standards.

Approval of our application will not lead to 100's of requests by other communities in straddling counties.
The Alliance for the Great Lakes estimated that four communities similar to Waukesha might consider
applying for water from the Great Lakes under the terms of the Compact in the future. In the event
another four communities within straddling counties apply for water from the Great Lakes, and if these
communities also have no reasonable alternative, the approval of four more communities will also have
no impact on the level or quality of the Great Lakes.

The Compact requires that water be returned to the Lake after use and treatment. We will do so. We wiill
withdraw one one-millionth of 1% of Great Lakes water. And then put it back. That's like removing cne

www.ci.waukesha.wi.us




teaspoon of water out of an Olympic swimming pool, then pouring it back. It has no impact. Waukesha's
proposal is labeled as a diversion, which is technically correct but misleading. Treated water will be
deposited back into the basin at the same time water is being withdrawn. Water will leave the Great
Lakes Basin, but a similar amount of water will be recycled back into the Lake.

Our return flow will improve a tributary to Lake Michigan, the Root River. By adding our return flow water
to the Root, we will increase the flow during drier periods, helping fish passage and the Root River fish
egg collection facility. We have levels of wastewater treatment that surpass most communities in the
state. Our treated water will be cleaner than the Root River for important parameters like phosphorus.
Although others will try to confuse the issue, adding flow and cleaner water to the Root River will provide
an environmental benefit. It is as simple as that.

Waukesha thoroughly examined water supply alternatives for more than a decade and determined that
Lake Michigan is the only reasonable alternative. A 32-member panel of experts studied the issue for the
regional planners at the Southeastern Wisconsin Regional Planning Authority and came to the same
conclusion. The DNR examined our application for the past five years, with an extraordinary degree of
scrutiny and detail that was frankly frustrating at times, but necessary. The DNR's exhaustive review
reached the same conclusion as the city and regional planners. Lake Michigan is Waukesha’s only
reasonable alternative.

The Compact requires that there must be “no reasonable alternative.” The exhaustive DNR analysis
shows we meet that standard. Opponents to our application attempt fo confuse the public by using the
term “last resort” as opposed to the correct term, “no reasonable alternative.” Lake Michigan water is not
Waukesha's “last resort” but it is the only “reascnable alternative.” Thankfully, neither the deep or shallow
aquifer has been totally deplsted. Thankfully the Compact does not require total depletion of the local
aquifer in order for a community to be eligible for water from the Great Lakes.

Opponents also say we should ignore the state's water supply service area laws. As a Mayor and as a
recovering attorney, | know this is not an option. | firmly believe that ignoring science based planning laws
would be an enormous mistake and a dangerous precedent. Our utility, like ali water utilities, must plan
for the future and meet the needs of its service area. Under both the Compact and the state service area
laws, our water supply service areas must be consistent with the sewer service areas. These sewer
service areas have existed for decades. Pursuant fo law and as required by environmentally sound
planning, Waukesha is required to include lands outside the present City of Waukesha within its water
service area.

Itis frustrating that opponents claim the state’s service area law is inconsistent with the Compact. This
position conveniently ignores that it was the administration of Governor Doyle that participated in the
writing and approval of the Compact and it was the same administration that wrote the service area law.
When the Compact was adopted, it was expected that Waukesha's application would include the
proposed service area. It is bad faith for those who supported the Compact and Wisconsin's
implementation law to now argue that the intent of the Compact is not being met.

The claim by our opponents that is most troubling is that continued use of groundwater by Waukesha
"means there is no environmental impact to surrounding wetlands, surface waters or the deep
groundwater aquifer.” This blatantly false claim shows that the Compact Implementation Coalition is
willing to say anything to prevent Waukesha from using and returning Lake Michigan water. [t denies a
basic environmental fact that they themselves have stated numerous times in numerous forums —
groundwater use affects surface waters.



Qur opponents argue that Waukesha should use less water. The DNR modeled what the environmental
impacts would be if Waukesha used far less than the amounts it said are a reasonable forecast and found
damage to 700 to 2,300 acres of wetlands, along with negative impacts to streams, lakes and aquifers.
This is not how | define "no environmental impact.”

It is important to remember the history and goals of the Great Lakes Compact. Prior to the Compact,
decisions on the Great Lakes were often arbitrary or political. The Great Lakes states and provinces were
rightly concerned that the laws protecting the lakes would be successfully challenged on that basis. The
false allegations that Waukesha will harm the Great Lakes along with absurd assertions that depleted
groundwater can be used with no environmental impacts, has generated many comments against
Waukesha's application. But the Compact is about science and the law, not public opinion influenced by a
well-organized disinformation campaign.

In summary, the DNR’s extensive analysis got it right. Lake Michigan is the only reasonable water supply
for Waukesha. Let's move the process forward so Waukesha can have a sustainable and healthy water
supply and at the same time prove that the Compact does and will protect the Great Lakes.

Since;ely, _ / N

Shawn N. Reilly

City of Waukesha

City Hall

201 Delafield Street
Waukesha, WI 53188
sreilly@ci.waukesha.wi.us
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Wisconsin Pipe Trades Association

11175 W Parkland Avenue
Milwaukee, W1 53224
414.359.1310
http://www.wipipetrades.org

To Ashley Hoekstra, DNR Bureau of Drinking Water and Groundwater
Fr Terry Hayden, President, Wisconsin Pipe Trades Association

Da:  August 28", 2015

Re: Support of Waukesha’s water application

Thank you for the opportunity to voice our support of this $200 million project that will bring about 300
full-time jobs to the area during construction. The working men and women of the Wisconsin Pipe
Trades Association, stand behind the City of Waukesha in its efforts.

The benefits of this project go beyond the economic boom it will cause, as it will result in a safe and
reliable water source for thousands. The local groundwater Waukesha has been providing to its
residents has levels of radium which exceed federal drinking water standards and is not a viable solution
to the city’s water challenge.

At the conclusion of a multi-year study, the Department of Natural Resources established that
Waukesha should be allowed access to Lake Michigan water. After years of planning and careful
research, Waukesha has reached this crucial point in its quest for clean water. The decision on an issue
this important should be grounded in fact and take into consideration the economic impact it will have.

Moving forward with the Lake Michigan water diversion plan will result in full-time work for about 300
Wisconsinites. The benefits of approving Waukesha’s plan will be realized by the residents who will
receive the high-quality water they deserve.

Under the diversion plan Waukesha will return the same amount of water back to the lake, causing no
net effect on lake water levels. Considering the facts, supporting a $200 million project that will result in
around 300 full-time jobs over three years of development is just common sense.
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Ashley Hoekstra RINKING W ares
DNR Bureau of Drinking Water and Groundwater dd
P. 0. Box 7921

Madison, Wil 53707-7921

Dear Ms. Hoekstra:

| write today with great interest in the deliberations being undertaken as to the application by
the City of Waukesha for access to safe, fresh, and affordable water from Lake Michigan.

| have been connected to civic life and activities in the City of Waukesha for more than thirty
years — since my family first became involved at Catholic Memorial High School (CMH). For the
last seven years | have had the honor and joy of returning as President of this, my alma mater.

| am proud of this city and feel it important to add my thoughts to the deliberations now taking
place. As a Catholic priest and head of a not insignificant religious non-profit, | believe that |
can bring forward some unique insights. | hope that they will be shared, and will be impactful
upon the decision makers in this matter.

In my work at CMH, and at the local Catholic parishes, | am aware of the social and economic
diversity of this community. Greater diversity than I think most outsiders expect. All citizens of
Waukesha want a stable source of safe and affordable drinking water. But, those in lower
economic ranges (sadly more numerous than many see) are especially sensitive to the
increasing costs of water in their homes and at the business where they are employed.

Additionally, as there is a known correlation between poverty and health, it is not 2 false
presumption to be concerned that the poor in Waukesha are being disproportionately
impacted by continued, cumulative exposure to the questionable qualities of this area’s
somewhat tainted well water sources. It is important to note that in the same way that poverty
in the City and County of Waukesha often goes unseen, so too do the voices of these families
risk going unheard in a government deliberative process such as this.

CMH is, essentially, a $10M a year business. Like other charitable non-profits, we depend on a
strong community of other businesses large and small. These are the venues of our working
families; these are the resources of local philanthropy; these are the lifeblood of a community.

601 E College Avenue, Waukesha, W1 53186-5538
262-542-7101, fax 262-542-1633, Advancement fax 262-521-4444
www.catholicmemorial.net



Whether for stability, and hopefully growth, in employment and charity in Waukesha there
needs to be a stable source of affordable water. Even | understand economics enough to know
that to the same extent that “as go the major cities so go their regions”, it is also the case that
as go the medium cities so go the suburbs, exurbs, and rural areas.

My science teachers (and others | trust) tell me that the water science and technical aspects of
the application make sense. | personally understand that for the people of Waukesha and the
business community, the application makes sense. And, blessed with roles in the wider Church
that take me regularly throughout the region and the nation, | believe that for wider and
greater goods, the application makes sense.

Please know of my appreciation for you, the DNR, and the work of so many who must stand in
judgment in this process. | trust that your mandate to do what is best will embrace what just

seems to make so much sense.

Thank you for your considerations.

Sincerely yours,

Very Revere
President

C: Mayer Shawn Reilly




Hoekstra, Ashley N - DNR

From: Marc Smith <msmith@nwf.org>

Sent: Friday, August 28, 2015 2:15 PM

To: DNR Waukesha Diversion App

Cc: Ebersberger, Eric K - DNR; shalili.pfeiffer@wisconsin.gov; Marc Smith
Subject: Great Lakes Coalition Commens on Waukesha Diversion Application
Attachments: GL Coalition Waukesha Comments 8 2015.pdf

On behalf of a large coalition of binational Great Lakes conservation organizations, please find attached
comments on the Waukesha Lake Michigan diversion application.

We appreciate the opportunity to comment and look forward to working with you throughout this process. If
you have any specific questions about our comments, please contact me, msmith@nwf.org.

Thank you,

Marc Smith

Policy Director

National Wildlife Federation
734-255-5413
msmith@nwf.org




August 28, 2015

Ashley Hoekstra

Wisconsin Department of Natural Resources
Bureau of Drinking Water and Groundwater
BOX 7921

Madison, Wisconsin 53707-7921

Dear Ms. Hoekstra,

On behalf of the undersigned conservation organizations representing hundreds of thousands
of people from across the Great Lakes Basin, we are writing to respond to the Wisconsin
Department of Natural Resources (WI DNR) June 25, 2015 request for public comments
concerning the City of Waukesha’s proposed Water Diversion Application under the Great
Lakes — St. Lawrence River Basin Water Resources Compact (Compact).

As you know, the Compact bans water diversions outside of the Great Lakes basin with limited
exceptions. Only under the Compact’s exception standard can a community apply for a
diversion. Any community applying for a diversion must demonstrate that it has exhausted all
available options to obtain water. In essence, a diversion must be a last resort. The Waukesha
diversion application is the first since the Compact was adopted in 2008. This application is a
critical proving ground for the Compact, establishing its effectiveness and serving as a
precedent for subsequent diversion proposals.

We are concerned that the City of Waukesha: 1) does not justify why it needs so much more
water than it is currently using; 2) does not consider all alternatives to provide potable water
for its residents; and 3) proposes to divert Great Lakes water to communities who do not
need it. These actions are required by the Compact before an entity can request an exception
from the ban on diversions.

Our coalition is not opposed to Waukesha getting Great Lakes water, provided they comply
with the provisions in the Compact. However, the current application falls well short of the
Compact’s requirements. Therefore, we respectfully request that this application be rejected
on the grounds that it does not meet the exception standard requirements of the Compact.

Specifically, we have the following concerns regarding the application:

Waukesha Fails to Demonstrate its Need for Water

A National Wildlife Federation report authored in February of 2013 by Jim Nicholas, a scientist
and retired director of the U.S. Geological Survey’s Michigan Water Science Center, shows
that regional groundwater levels in Southeast Wisconsin are stabilizing or rising. Meanwhile,
Waukesha’s water use has been decreasing since the late 1980°s. However, in its application,



Waukesha projects a much higher demand that is inconsistent with its own historical trends.
The application fails to demonstrate why the city needs so much more water than it is currently
using.

Waukesha has a Feasible, Much Less Expensive, Alternative to Meet its Water Needs
Under Section 4.9.3.d of the Compact, an applicant for a diversion must demonstrate that
“There is no reasonable water supply alternative within the basin in which the community is
located, including conservation of existing water supplies.” A July 2015 report by two
independent engineering firms found that Waukesha has a feasible water supply alternative.
The report concluded that Waukesha can use its existing deep and shallow water wells to
provide ample clean and safe water to its residents now and in the future if it invests in
additional water treatment infrastructure to ensure the water supply meets state and federal
standards. This treatment alternative costs much less than a diversion, secures water
independence for Waukesha residents, protects public health, and minimizes adverse resource
impacts. Treating their existing wells for radium in order to provide potable water is an obvious
option that the City of Waukesha does not even consider. Over three dozen other communities
in Wisconsin alone, not to mention scores of other communities around the country, have
chosen this route and already provide potable drinking water to their residents. Failure to
evaluate this alternative is not consistent with the Compact.

Diverting Great Lakes Water for Towns that Don’t Need It and Have Not Requested
Water

The city’s application includes towns in Waukesha County (Pewaukee and the Towns of
Delafield and Waukesha, among others) that may not need water. To date, none of the
communities in this “extended service area” has demonstrated that it is without adequate
supplies of safe drinking water. In fact, some officials in these areas have stated that they do
not need water now or in the foreseeable future. Including these towns in the application
conflicts with Section 4.9.3.d of the Compact. While Wisconsin statutes may dictate that
Waukesha include these areas as part of its application, the Compact is clear that a need for
water must exist in the community to be eligible for a diversion. If these areas are included
as part of Waukesha’s diversion application, they must demonstrate that they meet all
requirements of the Compact, including water conservation, before the application is finalized.

In closing, we respectfully request that this application be rejected on the grounds that it is not
consistent with the Compact. We appreciate your consideration of our comments. We value
the WI DNR’s efforts in leading this application public review process. If you have specific
questions about our comments, please contact Marc Smith with National Wildlife Federation
at msmith@nwf.org. We look forward to working with you throughout this process.

Sincerely,

Marc Smith George Meyer

Policy Director Executive Director

National Wildlife Federation Wisconsin Wildlife Federation
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Bob Gunther Minnesota

State Representative

District 23A HOUSQ Of
Martin and »
il e Representatives

COMMITTEES: GREATER MINNESOTA ECONOMIC & WORKFORCE DEVELOPMENT POLICY
JOB GROWTH & ENERGY AFFORDABILITY POLICY & FINANCE
AGING AND LONG TERM CARE
RULES
WAYS AND MEANS

Madison, WI 53707-7921
Dear Secretary Stepp, ‘

As legislators from the State of Minnesota, and the first state to approve the Great Lakes Compact, we
are writing to express concerns about the proposed Waukesha diversion. Our concerns with the
proposed Waukesha diversion stem from our desire to see the integrity of the Great Lakes Compact
(Compact) standards for diversions be met, Additionally, Waukesha will be the first community to
apply for an exemption from the ban on diversions under the Compact. Waukesha's proposal could set a
precedent for how future applications are viewed; it is important that we get this right if we are to
maintain the strength of the Compact.

We understand that the Wisconsin Department of Natural Resources (DNR) is currently accepting
public comment on an Environmental Impact Statement and technical review regarding its
recommendation that Waukesha’s application for Great Lakes water be approved under the
Compact. The Compact allows for a community within a straddling county to receive an exemption
from the ban on diversions outside the basin if certain strict criteria are met.

To be clear, if the applying community meets the standards for an exemption, we are not opposed to
communities within straddling counties of the basin receiving one. We acknowledge that Waukesha is
within its rights to apply for an exemption for the ban on diversions as a community within a straddling
county and that it has a radium issue in its drinking water it needs to address.

We have concerns about the Waukesha diversion as it is currently proposed. Our hope is that you will
take these concerns into consideration and make adjustments to improve the application before it is sent
out for consideration by the Governors and Premiers.

Specifically we have the following concerns we would like the DNR to address regarding the Waukesha
proposal and the standards set forth in the Compact.

530 Kings Road, Fairmont, Minnesota 56031-2130 (507) 235-6154

State Office Building, 100 Constitution Ave., St. Paul, Minnesota 55155-1298 (651) 296-3240
FAX (651) E§E-5f7§ hﬂ'? 1-800-657-3550 email: rep.bob.gunther@nouse.leg.state.mn.us
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No reasonable alternative. The Compact calls for an applicant to have no reasonable alternative for
drinking water to receive an exemption from the ban on diversions. Why is it not reasonable for
Waukesha to address its radium water problems through other treatment methods as dozens of other
communities have?

Expanded service area. The Compact allows for communities within straddling counties to apply for
an exemption. The Waukesha application currently calls for water not only for its community but for
surrounding communities as well. The current service area is approximately 20 square miles and uses
6.5 million gallons a day. The expanded service area Waukesha seecks serves Waukesha and
surrounding communities of approximately 37 square miles and an average 10.1 million gallons a day
with a peek of 16.7 million gallons a day. It may be allowable under Wisconsin State Law to have
expanded service areas, but we share the concern raised by many that this approach could violate that
standards of the Compact and its definition of what types of communities are eligible to apply. The
expanded service area gives the appearance to some that the Waukesha application is primarily designed
to address the water utility's desire for growth and less about addressing a drinking water problem. How
do you view the expanded service area complying with the Compact standards?

Degradation of the Root River. The Waukesha application calls for its treated sewage or return flow to
be returned to the Great Lakes through one of its tributaries, the Root River. Concerns have been raised
that the data needed to determine if degradation will occur have not been collected and would not be
available for years. The proposal calls for 80%-90% of the Root River's flow to be made up of treated
sewage or return flow in dry months. The Compact calls for receiving waters to not be degraded from
return flow. The Root River is classified as an impaired river. Can the DNR give better assurances that
the Root River will not be degraded? If the proposal called for building a pipeline to receive Great Lakes
water, then why did the proposal not call for a pipeline to return the water instead of potentially further
jeopardizing an already impaired river?

Conservation of water. The Compact calls for communities that apply for the exemption from the ban
on diversions to show conservation methods in order to reduce the amount of Great Lakes water needed
or eliminate the need altogether. Why are there no conservation standards set in place for the areas in the
expanded service areas outside the City of Waukesha? Why are the conservation measures called for
not stronger?

It is our sincere hope that the DNR will substantially address the issues we raise here before forwarding
it to the region for review. These are not standards that are optional, but rather required under the
Compeact. It would be unfortunate if the first application for an exemption from the ban on diversions
raised so many questions that seem to raise doubts about compliance with the Compact.

Sincerely,

SN

State Representative Bob Gunther

House District 23A
530 Kings Road, Fairmont, Minnesota 56031-2130 (507) 235-6154
State Office Building, 100 Constitution Ave., St. Paul, Minnesota 55155-1298 (651) 296-3240

FAX (651) 296-5378 TTY 1-800-657-3550 email: rep.bob.gunther@house.leg.state.mn.us




Hoekstra, Ashley N - DNR

From: Toomsen, Sarah <Sarah.Toomsen@milwaukeecountywi.gov>
Sent: Friday, August 28, 2015 8:09 PM

To: DNR Waukesha Diversion App

Subject: Water Diversion Plan - Comments from DPRC

Attachments: Root River Natural Areas Data.xlsx

Please find the following remarks from the Milwaukee County Department of Parks, Recreation and Culture on
the proposed Waukesha Water Diversion Plan.

Central elements of the Milwaukee County Parks Department’s (DPRC) core mission are the effective
stewardship of the natural and recreational resources in Milwaukee County. The City of Waukesha’s Lake
Michigan water diversion proposal poses significant risks to both of those areas. The following are DPRC
guestions and concerns regarding the proposal based on the analysis provided by the Wisconsin Department
of Natural Resources in its Draft Environmental Impact Statement (EIS).

The EIS states that construction of the supply and return pipes would require a 75’ right-of-way (ROW). The
DPRC is concerned about potential construction impacts to approximately 6,000’ of Root River Parkway
environmental corridor lands adjacent to the Puetz Road ROW between 51° Street and 68" Street. The Puetz
Road ROW in that section is 80’ in width. Approximately 9,000’ of Root River environmental corridor could be
impacted for the return route along 68" Street, Ryan Road, and 60" Street. Environmental corridors, or linear
areas in the landscape that provide high concentrations of significant natural resources and resource-related
features, are mapped and protected through guidelines and recommendations provided by both local and
regional planning authorities.

The supply and return route stream crossings (2) would be where Puetz Road and Ryan Road cross the Root
River. Both would likely require an easement from the DPRC and a right-of-entry permit for construction. In
addition, the Oak Leaf Trail is routed underneath Puetz Road at the intersection with the Root River, so a
temporary detour during construction would be necessary.

The application focuses largely on a short list of main pollutants in the discharge (eg, Total Suspended Solids,
bacteria, phosphorous). The DPRC is concerned about the effect of pharmaceuticals in the discharge water,
particularly on amphibians breeding within the river corridor. The EIS acknowledges that some
pharmaceuticals are known to pass through water treatment plants, but then goes on to say that there is only
a slight risk to resident fish and aquatic macroinvertebrates in the estuary. Similarly, the DPRC has concerns
about the discharge of viruses to the watershed and their effect on river corridor wildlife populations and on
human health. DPRC staff has documented a large number of ephemeral wetlands within the river corridor
that could be potentially impacted during flooding events. Any contaminants in the water during these events
could potentially impact amphibian breeding populations, eggs, or larvae.

On Page 20 of the EIS states that the Underwood Creek return flow option was not viable due to the difficulty
of obtaining required permits. Why would permits be too difficult to obtain for the Underwood Creek, but not
for the Root River?

The DPRC does not remove downed trees from environmental corridors including stream channels. This
management policy includes ash trees that have succumbed to the emerald ash borer (EAB). The Root River
1



Parkway corridor downstream of the proposed discharge site is currently experiencing significant die-back of
native ash populations due to the impacts of EAB. This is greatly reducing tree canopy which will potentially
lead to less shading of the Root River and increases in water temperatures. It could also lead to a significant
increase of woody debris clogging the Root River due to dead ash trees falling and lodging in the river channel.
The DPRC is concerned that the higher average stream flows occurring as a result of the proposed discharge of
treated water to the Root River in combination with an increase in tree falls in the stream channel will cause
an increase in stream bank erosion. Further, the DPRC would argue that these problems would be magnified
during flood events.

Regarding the proposal impact on the size of the floodplain, if it were to increase, feasible areas identified for
future extensions of the Oak Leaf Trail could be eliminated from consideration as efforts are made to avoid
construction in floodplains. In addition, increased flooding could lead to the spread of reed canary grass

(an aggressive invasive species) within the corridor.

There is also concern that the stone that will likely be installed around the pipes will change the PH of the soils
and, thereby, have a negative impact on wetlands. If the pipes are open trenched, the groundwater could flow
in the stone adjacent to the pipes which could change the direction of travel and impact existing groundwater
discharge areas in wetlands and streams.

According to the application, "the return flow temperature would be warmer than the ambient Root River
temperature in late fall and winter". Although the applicant indicates this issue can be adequately addressed
later on in that "a successful Application would trigger more detailed data gathering and analysis for thermal
and water quality requirements for the Root River discharge permit", the DPRC is concerned about the
thermal impacts on fish and other aquatic creatures in terms of the potential disruption of biological processes
that have evolved over thousands of years based on cyclical water conditions.

There are a number of other critical stream parameters discussed in the EIS such as dissolved oxygen,
nutrients, and chlorides. Unfortunately, the anticipated impacts on these parameters are described as either
unknown or in @ manner that is more hopeful than definite that they will be minimal or non-existent. There
should be more certainty to the anticipated impacts of a proposal that is of the size and scope of the water
diversion/discharge request.

The EIS fails to address the effect of the proposal on the public health of Milwaukee County residents. One
potential impact is that people will be exposed to higher levels of certain toxic chemicals and pathogens
contained in the discharge water. A second possible negative consequence on public health is reduced
recreational opportunities associated with a decline in the quality of natural resource features in the river
corridor. Such opportunities provide therapeutic benefits and, hence, it is critical that they be preserved,
particularly in urban settings where they are often not widely available. Although the Root River is currently
listed as an “impaired water”, there are pockets of native plant and animal communities (see attached table)
that require protection. These communities will form the basis for the future restoration of the river.
Consequently, decision-makers must be extremely wary of undertaking actions that could further degrade the
resource or compromise its ability to be restored.

At this time the DPRC believes that more investigation regarding the impacts to river ecology and the related
natural systems should be studied and critically reviewed as a part of continued due diligence for the
proposed Waukesha Water Diversion.
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August 25, 2015

Ms. Ashley Hoekstra

DNR Bureau of Drinking Water and Groundwater
Box 7921

Madison, W1 53707-7921
DNRWaukeshaDiversionApp@wisconsin.qov

RE: Letter of Support for the City of Waukesha’s Water Diversion
Ms. Hoekstra,

On behalf of the Independent Business Association of Wisconsin (IBAW) | would like to submit the following letter of
support for the City of Waukesha's application to divert Lake Michigan water to service the City of Waukesha.

The IBAW is one of the State of Wisconsin's premier business organizations. Our mission is to represent the interests of
small, privately held businesses in Wisconsin and we have member companies that view the diversion as a top
regional priority.

The diligent process that has been navigated over the past several years has proven that Lake Michigan water is the
only reasonable water supply alternative for the City as it is the most protective of public health, the least likely to have
adverse environmental impacts and the most sustainable long-term water source.

Continuing to pull water from the deep aquifer for Waukesha is environmentally irresponsible. Waukesha’s
primary water source, the deep aquifer, is already down 400 to 600 feet and as the aquifer continues to decline,
the water becomes brackish, like salt water. Contaminants such as radium, a known carcinogen, also increase with
declining water levels. Continued pumping until the resource is exhausted is environmentally irresponsible and
not sustainable for the long term.

Waukesha needs a reliable water supply for the long term. Waukesha examined many water supply
alternatives. All the others have greater adverse environmental impacts and are less protective of public health. A

Lake Michigan supply would sustainably provide a reliable water supply for the long term.

Waukesha is not requesting Lake Michigan water to fuel development. In Waukesha's service area
approximately 70% of the land is developed; 15% is designated as environmentally protected; and only 15% is

available for new development.

The City of Oak Creek, Wisconsin, a community with an established water utility and excess water pumping
capacity, has agreed to sell water to Waukesha. By selling water to Waukesha the ratepayers of Oak Creek can
realize lower rates and increased inter-governmental cooperation. The Oak Creek/Waukesha agreement is an

excellent example of how governments can work together to efficiently utilize taxpayer assets.




As | am sure you are aware, Milwaukee County in general, and the City of Milwaukee in particular, often use the
phrase “regional cooperation” when dealing with issues critical to them. These issues have included education
(Milwaukee Public Schools), clean water (Milwaukee Metropolitan Sewage District), quality of life (the Brewers and
Miller Park) and most recently, downtown economic viability {the Bucks Arena.)

The phrase “regional cooperation” implies all communities should participate for the greater good. In short, what is
good for Milwaukee is also good for the region and impacts surrounding communities. However, regional
cooperation must also be practiced by Milwaukee. They, too, have a responsibility to take part in regional
cooperation. After all, as Milwaukee Mayor Barrett often points out, Milwaukee is not an island.

For the long term viability of both Waukesha and Milwaukee communities, we urge the diversion be approved.

Thank you for your time and ¢onsideration.

Sincerely,

Steve Kohlmann
Executive Director
independent Business Association of Wisconsin {(IBAW)
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Hoekstra, Ashley N - DNR

From: WWMD <pkling@waterfordwwmd.com>

Sent: Thursday, August 27, 2015 10:37 AM

To: DNR Waukesha Diversion App

Cc: Gary Hansen

Subject: Waukesha Water Diversion

Attachments: Waukesha Water Diversion Issues - WWMD.docx
Ashley,

Attached are our comments concerning the proposed water diversion by the City of Waukesha.

Please feel free to contact ether the Waterford Waterway management District or myself with questions or for
additional information.

Paul Kling

WWMD Secretary
414-232-0693
pkling@waterfordwwmd.com
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"Changing our World One Drop at a Time"
Waterford Waterway Management District
WWW.waterfordwwmd.com

August 26, 2015
To whom it may concern,

The Waterford Waterway Management District (WWMD) was formed in 2003 under Wisconsin Statute
Chapter 33.21 as a Public Inland Lake Protection and Rehabilitation District, for the Fox River from
Marsh Road in the town of Waterford to the impoundments dam in the Village of Waterford. The
resulting 1,100 acre body of water is comprised of the Fox River, Tichigan Lake and Buena Lake.

Our purpose, as set by state statutes, is for the “undertaking a program of lake protection and
rehabilitation of a lake or parts thereof within the district”.

Water flow

Currently, the source of the water in the impoundment is water collected in the Fox River’'s watershed
and the discharge of the water treatment plant in Waukesha.

The Waterford Dam Operation Order, as implemented by the Wisconsin Department of Natural
Resources (WDNR), dated October 15, 1982, requires a minimum flow of 37 cubic feet per second.
This equates to 23,976,000 gallons per day. The proposed diversion of up to 10,500,000 gallons per
day amounts to a 44% reduction in flow through the waterway.

The order also sets a minimum water level of 772.63 feet above sea level. Racine County, who is in
charge of operating the dam, has been able to generally maintain an operating level of 773.74 feet, or
1.11 feet above the minimum. Our calculations show that the reduced flow at the current discharge
rate would lower the water level by an inch a month. Within a year, the water level would be down to
the minimum. What then?

There are already areas in the waterway that are too shallow to get a boat over. Some riparian
owners have less than 18 inches of water off their piers. A reduction to the minimum level would
leave boats sitting on the bottom, and making much of the waterway unusable.

Restoration

The WWMD is working on a multimillion dollar project to remove years of built up sediment that is
currently impeding the navigation and general recreation of the waterway. The completed WDNR
permit application should be completed and filed by October 1*. Our concern is that the water level
reduction would double the cost of our project. That's a burden that can’t be imposed upon the
residents of the waterway, by an arbitrary decision upstream. Is Waukesha willing to chip in the
difference?

Economic Concerns
There is an unreported economic impact to this diversion to those downstream. Researching property
values in Racine County, and more specifically those around our waterway, riparian properties are

assessed about 28% higher than comparable non-riparian properties. It's a fact of life that one has
higher taxes for a recreational waterfront.

WWMD 1 August 27, 2015



Should parts or the entire waterway become unusable, revenues stand to fall by 25% or more
because of lower property values. This means that the money lost from the lower valued riparian
owner properties will be made up by the non-riparian property owners. As my tax bill goes down,
everyone else’s goes up.

We're not talking about paltry sums of money. The economic loss to the riparian property owners will
likely be on the order of $75 million. This loss will trigger even more losses in the form of business
losses, job losses, tourist revenue losses, and so on. If the waterway rehabilitation isn’t done, the
economic loss to the area could exceed $100 million.

Should this project ultimately proceed as proposed, we ask that provision be included that make the
City of Waukesha responsible for the hardship and costs that will be incurred by those downstream.

Finally, state statute 30.275 designates our Fox River, as one of the “scenic urban waterways and
shall receive special management”.

The WWMD is asking that the WDNR comply with the intent of the law and do a thorough evaluation
of what this diversion will mean environmentally, recreationally and financially to the thousands of
people downstream who have invested time and money into their properties and their way of life.
Sincerely,

Paul Kling

Secretary
Waterford Waterway Management District

WWMD 2 August 27, 2015



Hoekstra, Ashley N - DNR

From: Jim Pindel <jpindel@wi.rr.com>

Sent: Tuesday, August 18, 2015 8:22 AM

To: DNR Waukesha Diversion App

Cc: abarrows@waukeshacounty.gov; Al Sikora; Barbara Holtz; Bob Bartholomew; Dean

Falkner; Doug Koehler; Francis Stadler; Jim Pindel; Ritchie, Jim M - DNR; mary; Randal
Craig; Randy Meier; Sampson, Chad; Shelley Tessmer; thekendalgroup@sbcglobal.net;
Tom Slawski

Subject: SEWFRC comment concerning "Waukesha Diversion Application”

August 18, 2015
To whom it may concern,

The Southeastern Wisconsin Fox River Commission (SEWFRC) is charged by state law with the responsibility
of caring for the Fox River, presently from the northern boundary of the City of Waukesha on the north
downstream to the Waterford dam on the south. Specifically our charge is to:

(a) Protect and rehabilitate the water quality of the surface waters and the groundwater of the Illinois Fox River basin
that are located in a river municipality.

(b) Protect and enhance the recreational use of the navigable waters of the Illinois Fox River basin that are located in
a river municipality.

(c) Increase water and boating safety on the navigable waters of the Illinois Fox River basin that are located in a river
municipality.

Because of these directives we are very concerned with the possibility of any change in the discharge of water
from the City of Waukesha’s wastewater treatment plant into the Fox River. Presently this discharge of very
clean treated effluent is a significant portion of the flow of the Fox River, especially during the summer and fall
seasons when the river’s flow is usually reduced by dry weather. This source of flow is essential to the
navigability of the river for recreational boating and the preservation of the high quality fishery, including a
number of endangered, threatened, and special concerned species.

For these reasons the SEWFRC has gone on record with the City of Waukesha stating that we are opposed to
any change from the present discharge schedule of treated effluent into the Fox River especially during low-
flow periods.

The Wisconsin Department of Natural Resources (WDNR) released its draft environmental impact study (EIS)
and tentative approval to Waukesha’s application for Great Lakes water on June 25, 2015. The fact that the
Great Lakes Compact does not consider consequential damages to the environment of other watersheds or
waterways should be addressed and provisions to the Compact should be added to protect US citizens and other
ecosystems that could be affected by decisions made by the Compact. Similarly if the EIS by the WDNR does
not require or at least consider the consequences of the actions in one specific environmental study on all
adjacent or affected ecosystems, it is lacking in support and service to all the citizens of Wisconsin.

We have been made aware of a new and independent analysis by the Compact Implementation Coalition (CIC)
that offers a non-diversion solution for the City of Waukesha. This alternate plan leaves the discharge of the
City of Waukesha’s water treatment plant going into the Fox River. CIC’s plan costs over $150,000,000 less
than the proposed use of Great Lakes water plan and meets the health standards for radium and other
contaminants. The CIC’s non-diversion plan provides for an adequate supply of water for the City of Waukesha
until at least 2050. Interestingly the non-diversion plan uses all of the same data and assumptions made by the

1



City of Waukesha in its application but comes to the exactly opposite conclusion that diversion of Great Lakes
water is not necessary and certainly is not a last resort.

It does not seem reasonable that the unwarranted request for Great Lakes water from one Wisconsin
municipality should be allowed to negatively affect thirteen other Wisconsin communities including the Town
of Waukesha, the Town of Mukwonago, the Town of Vernon, the Town of Waterford, the Town of Burlington,
the Town of Wheatland, the Town of Salem, the Village of Big Bend, the Village of Mukwonago, the Village
of Waterford, the Village of Rochester, the Village of Silver Lake, and the City of Burlington. Isn’t the
responsibility of the Wisconsin DNR to protect all of the waterways and ecosystems in Wisconsin for the
common good of its citizens?

We the SEWFRC subscribe to the common sense solution proposed by the group of environmental
organizations comprising the CIC calling on the WDNR to deny the City of Waukesha’s request for Great

Lakes water.

Thank you for considering the serious impact that this diversion of water away from the Fox River could have
on the recreational use and aquatic habitat that the Fox River provides.

Sincerely,

James J Pindel (Secretary/Treasurer SEWFRC)



Hoekstra, Ashley N - DNR

From: Mike Ruzicka <mike@gmar.ws>

Sent: Friday, August 28, 2015 3:36 PM

To: DNR Waukesha Diversion App

Subject: Letter Regarding the City of Waukesha's Water Diversion Petition
Attachments: GMAR Ltr of Support.pdf

Ashley,

Attached, please find our letter in support of the City of Waukesha’s application for a water diversion.

Thank you,
Mike Ruzicka

Mike Ruzicka, CAE, RCE

President

Greater Milwaukee Association of REALTORS®
12300 W. Center Street

Milwaukee, WI 53222

414.778.4929

mike@gmar.ws

This e-mail message is intended solely for the person to whom it is addressed and may contain confidential and/or privileged information. If you have received this e-mail message in error, but are affiliated with the
person two whom it is addressed, please notify the addressee that the e-mail has been received (otherwise delete it). Any review, dissemination, copying, printing or other use of this e-mail message by persons other than
the address is prohibited.
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Ashley Hoekstra September 28, 2015
DNR Bureau of Drinking Water and Groundwater
Box 7921

Madison, W1 53707-7921
Dear Ms. Hoekstra,

On behalf of the Greater Milwaukee Association of REALTORS®, | am writing in support of the City of
Waukesha’s petition for a diversion from Lake Michigan.

REALTORS® sell more than just bricks and mortar, they sell the quality of life associated with property as
well. The quality of utilities and public services that serve a property are an integral part of the quality
of life that comes with a property.

We know that Waukesha’s primary water source is depleted and has radium levels in excess of federal
drinking standards. Recharging of the aquifer currently serving Waukesha from rain and snowmelt is
limited because of a layer of shale. Continuing to use groundwater in Waukesha is not sustainable. It
makes no sense to exhaust current groundwater resources before switching to a sustainable alternative.

Based on the results of extensive studies completed the DNR, we believe there will be no detrimental
effect on Lake Michigan lake levels, nor will any water be exported beyond the Waukesha service area.

Just as spotty electrical service, bad roads, or underperforming schools negatively impact a property’s
value, so too will a poor water supply to the homes and businesses in Waukesha. The limited
alternatives to diverting Lake Michigan water to Waukesha would be cost prohibitive and cause further
economic hardship to property owners in Waukesha.

The Compact was designed to ensure that decisions would be based on science, not politics.
Waukesha’s application lives up to the Great Lakes Compact — Waukesha has shown it does not have an

alternative and will return the water to the lake.

The DNR has a legacy of basing its decisions on sound environmental science, not on emotion, anecdotal
evidence or “NIMBY’ism.” We would like the department to continue that legacy.

Thank you for your time and attention to this matter.

=

Sincerely,

Mike Ruzi

President
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FIRST FEDERAL Bank of Wisconsin (262) 542-4448
PO Box 1198 FAX (262) 548-8871
Waukesha, WI 53187 ) _www.ﬁrstfedera]wisconsin.com

August 12, 2015 RINKING WATER &

Ms. Ashley Hoekstra

DNR Bureau of Drinking Water and Groundwater
Box 7921

Madison, WI 53707-7921

Dear Ms. Hoekstra:

[ am writing about the Waukesha water application for Great Lakes water. I understand that the DNR is
now accepting public comments.

I am the Chairman and CEO of a $240MM Bank in Waukesha with 34 employees. I am concerned about
the continued viability of our community without a reliable water supply to depend on. In our community
we are all concerned about protecting our local and regional economy and the health of our families.

Waukesha did not pollute the water, but rather our water supply is contaminated by radium and strontium,
substances that occur naturally. Our primary water supply is depleted and the Lake Michigan alternative
provides a safe resolution with 100% of the volume of water withdrawn going back to Lake Michigan.

As business people, we do not make decisions based only on conditions today, but rather we also analyze
the future to meet supply and demand criteria. Uncertainty is an obstacle in making business decisions
and investing in the future, so we need a permanent solution.

The DNR committed to a thorough review that will hopefully withstand the scrutiny of other states in the
compact. Thank you for protecting our families, our businesses and our environment.

Chairman & CEQ

134 Wisconsin Ave, Waukesha, WI - 1801 Summit Ave, Waukesha, WI - 1617 E. Racine Ave. Waukesha. WI -

3974 S. Howell Ave, Milwaukee, WI @



August 28, 2015

Cathy Stepp
Secretary, Wisconsin Department of Natural Resources

101 S. Webster Street
PO Box 7921
Madison, WI 53707-7921

Via Hand Delivery
Dear Secretary Stepp,

As legislators from the eight states that are home to the Great Lakes, we are writing to express concerns about
the proposed Waukesha diversion. Our concerns with the proposed Waukesha diversion stem from our desire
to see the integrity of the Great Lakes Compact (Compact) standards for diversions be met. Additionally,
Waukesha will be the first community to apply for an exemption from the ban on diversions under the
Compact. Waukesha's proposal could set a precedent for how future applications are viewed; it is important
that we get this right if we are to maintain the strength of the Compact,

We understand that the Wisconsin Department of Natural Resources (DNR) is currently accepting public
comment on an Environmental Impact Statement and technical review regarding its recommendation that
Waukesha’s application for Great Lakes water be approved under the Compact. The Compact allows for a
community within a straddling county to receive an exemption from the ban on diversions outside the basin if
certain strict criteria are met.

To be clear, if the applying community meets the standards for an exemption, we are not opposed to
communities within straddling counties of the basin receiving one. We acknowledge that Waukesha is within its
rights to apply for an exemption for the ban on diversions as a community within a straddling county and that it
has a radium issue in its drinking water it needs to address.

We have concerns about the Waukesha diversion as it is currently proposed. Our hope is that you will take
these concerns into consideration and make adjustments to improve the application before it is sent out for
consideration by the Governors and Premiers.

Specifically we have the following concerns we would like the DNR to address regarding the Waukesha
proposal and the standards set forth in the Compact.

No reasonable alternative. The Compact calls for an applicant to have no reasonable alternative for drinking
water to receive an exemption from the ban on diversions. Why is it not reasonable for Waukesha to address its
radium water problems through other treatment methods as dozens of other communities have?

Expanded service area, The Compact allows for communities within straddling counties to apply for an
exemption. The Waukesha application currently calls for water not only for its community but for surrounding
communities as well. The current service area is approximately 20 square miles and uses 6.5 million gallons a
day. The expanded service area Waukesha seeks serves Waukesha and surrounding communities of
approximately 37 square miles and an average 10.1 million gallons a day with a peak of 16.7 million gallons a
day. It may be allowable under Wisconsin State Law to have expanded service arcas, but we share the concern
raised by many that this approach could violate that standards of the Compact and its definition of what types of
communities are eligible to apply. The expanded service arca gives the appearance to some that the Waukesha
application is primarily designed to address the water utility's desire for growth and less about addressing a
drinking water problem. How do you view the expanded service area complying with the Compact standards?



Degradation of the Root River. The Waukesha application calls for its treated sewage or return flow to be
returned to the Great Lakes through one of its tributaries, the Root River. Concerns have been raised that the
data needed to determine if degradation will occur have not been collected and would not be available for

years. The proposal calls for 80%-90% of the Root River's flow to be made up of treated sewage or return flow
in dry months. The Compact calls for receiving waters to not be degraded from return flow. The Root River is
classified as an impaired river. Can the DNR give better assurances that the Root River will not be degraded? If
the proposal called for building a pipeline to receive Great Lakes water, then why did the proposal not call for a
pipeline to return the water instead of potentially further jeopardizing an already impaired river?

Conservation of water. The Compact calls for communities that apply for the exemption from the ban on
diversions to show conservation methods in order to reduce the amount of Great Lakes water needed or to
eliminate the need altogether. Why are there no conservation standards set in place for the areas in the expanded
service areas outside the City of Waukesha? Why are the conservation measures called for not stronger?

It is our sincere hope that the DNR will substantially address the issues we raise here before forwarding it to the
region for review. These are not standards that are optional, but rather required under the Compact. It would be
unfortunate if the first application for an exemption from the ban on diversions raised so many questions that
seem to raise doubts about compliance with the Compact.

Sincerely,

Ann Rest
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Hoekstra, Ashley N - DNR

From: Reiland, Andy <Andy.Reiland@safway.com>
Sent: Friday, August 21, 2015 4:21 PM

To: DNR Waukesha Diversion App

Subject: Submitted Comments

Attachments: DNR Comments - Waukesha Water Appl.docx

Thank you again for the time you all took to put on 3 well run meetings and allowing all of those who wished to speak to
do so.

Attached is a copy of my complete comments.
Andy Reiland

Waukesha Alderman Dist. 13
And Common Council President



Thank you for the opportunity to provide comments on your draft technical review
and environmental impact statement. My name is Andy Reiland and I represent
the residents of District 13 as a member of the Waukesha Common Council and
Common Council President.

My District includes south western part of the city and is mainly made of
residential homes.

As a resident and someone that listens to many other residents, we all share a
strong desire to get safe drinking water and to make sure the solution is one that
will be reliable and long-lasting. I am confident from the briefings, and from
examining the extensive and detailed engineering behind this proposal, that it is
the correct solution.

It is disappointing to see outside special interests proposing an alternative that has
obvious legal, engineering and planning flaws and that would only be, at best, a
short-term approach. They promote the application of treatment technology that
has only been used in one much smaller community.

The residents in Waukesha do not believe we should spend significant money on
that type of questionable approach. Let’s be absolutely sure this solution will last
and not have to be redone at enormous additional cost in the near future.

There also seems to be a perception that Waukesha’s project would harm the Great
Lakes. I have not heard anything tangible that supports that argument. As you
have identified in your review, this project will not have any adverse impact on
Lake Michigan. (It also prevents further damage to local groundwater, wetlands
and streams).

If there are future proposals by other communities in straddling counties, they
need to be evaluated on a case-by-case basis and rejected if they cannot provide
the same level of Great Lakes protection that is provided by the Waukesha
proposal. On the other hand, if others do similar projects with no adverse impact
on the Great Lakes, they should be approved. The Compact protects the Great
Lakes against the type of large diversions without return flow that could pose a
real threat to the Great Lakes. Waukesha’s proposal is only a precedent for
possible proposals by communities in need in straddling counties that return water
to the Great Lakes and that do not cause environmental harm.



Also, keep in mind that the residents in Waukesha care about the protection of the
Great Lakes as much as the residents in the Great Lakes Basin. The close
proximity of Lake Michigan amplifies the respect, appreciation, and use of this
world-class resource. That is why the City of Waukesha provided needed support
for passage of the Great Lakes Compact.

Our desire and support to protect the Great Lakes does not stop at the drainage
basin boundary. If Waukesha residents believed this project would harm the Great
Lakes you would hear our voices and concerns. We realize this project will
actually benefit a tributary, not adversely impact Lake Michigan.

In preparing this analysis, the City looked at all of the viable options and made
changes to the initial proposal in response to comments by the public and DNR.
The City’s technical team reduced the volume of water to reflect the latest data
and the successful results of our outstanding water conservation program. Our
residents understand and take water conservation seriously. We utilized nationally
recognized experts in developing our program and will continue improving it.

The DNR and others also urged us to move the return flow away from Underwood
Creek to the Root River. Despite substantial additional costs, the City made that
change to our proposal in order to benefit the Root River and to enhance the DNR
egg collection station on the Root.

For the well-being of our families, our water supply solution must include
adequate flow to reliably serve residents and private users. Our residents, like
everyone, need jobs from successful commercial and industrial facilities, which
also rely on a reliable source of clean water.

Our residents are very concerned to learn that the proposal by outsiders that which
should rely on depleted groundwater resources will cause adverse impacts to our
valued local wetlands. The outsiders may deny those impacts, and ignore the
connections between groundwater and surface water, but the DNR’s analysis
shows they are real. Groundwater is not a reasonable solution for Waukesha.

In closing, I want to emphasize the need for a well-engineered and reliable long
term solution for the health of our current and future residents. We appreciate the
hard work that the DNR has put into its review of our proposal over the past five
years and agree with your conclusion that we meet the requirements of the Great
Lakes Compact to use and return Lake Michigan water.

Again thank you for listening to my comments.



PLUMBERS LOCAL 75

11175 West Parkiand Avenue

— Milwaukee, Wisconsin 53224-3135
_ (414) 359-1310 FAX: 359-1323
(888) 248-3392

To: Ashley Hoekstra, DNR Bureau of Drinking Water and Groundwater
Fr: Spencer Statz, Plumbers Local 75

Da:  August 18", 2015

Re: Support of Waukesha’s water application

Thank you for the opportunity to testify in support of a $200 million project that will bring about 300
full-time jobs to the area during construction. This project will not only bring an economic boom to the
area, but a safe and reliable water source.

The working men and women of Plumbers Local 75, as well as the members of our statewide
organization, the Wisconsin Pipe Trades Association, stand behind the City of Waukesha in its efforts.

Although Waukesha is currently providing local groundwater to its residents, the water’s level of radium
exceeds federal drinking water standards and is not a sustainable solution to the city’s water needs.

The Department of Natural Resources concluded after years of study that Waukesha should have access
to Lake Michigan water and we agree. Years of research and good planning has brought Waukesha to
this crucial point. We believe the decision on an issue as important as this should be supported by facts
and take into consideration what kind of economic impact it will have on the region.

In addition to providing Waukesha residents with the high-quality water they certainly deserve, moving
forward with the Lake Michigan water diversion plan will provide full-time work for about 200 hard-
working Wisconsinites. The benefits of approving Waukesha’s plan will be realized not only by its
residents, but also by those workers, contractors and suppliers who will contribute to the
infrastructure’s development.

If it is granted access, Waukesha will be returning the same amount of water back to the lake, causing
no net effect on lake water levels. With that in mind, supporting a $200 million project that will create
about 300 full-time jobs during the three years of construction is just common sense.




Hoekstra, Ashley N - DNR

From: Hahn, Michael G. <MHAHN@SEWRPC.org>

Sent: Friday, August 28, 2015 2:57 PM

To: DNR Waukesha Diversion App

Subject: SEWRPC comments on WDNR Technical Review and EIS for Waukesha Lake Michigan
Diversion Application

Attachments: Comments on WDNR City of Waukesha Water Proposals (00227664xC212E).pdf

Dear Ms. Hoekstra,
The Commission staff comment letter on the subject issue is attached.

Thank you.

Michael G. Hahn, P.E., P.H.

Deputy Director

Southeastern Wisconsin Regional Planning Commission
P.O. Box 1607

W239 N1812 Rockwood Drive

Waukesha, WI 53187-1607

Phone: (262) 953-3243

Fax: (262) 547-1103

E-mail: mhahn@sewrpc.org

Web site: www.sewrpc.org

Sign up for the SEWRPC e-mail newsletter at:
http://www.sewrpc.org/SEWRPC/DataResources/E-Newsletter.htm
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WASHINGTON

WAUKESHA
August 28, 2015

Ms. Ashley Hoekstra

DNR Bureau of Drinking Water and Groundwater
P.O. Box 7921

Madison, WI 53707-7921

Dear Ms. Hoekstra:

This letter provides the comments of the Southeastern Wisconsin Regional Planning Commission
(SEWRPC) staff on the following documents:

®  Wisconsin Department of Natural Resources, Draft Technical Review Jor the City of Waukesha’s
Proposed Diversion of Great Lakes Water for Public Water Supply with Return Flow to Lake
Michigan, June 2015.

e Wisconsin Department of Natural Resources, Draft Environmental Impact Statement (EIS)-City
of Waukesha Proposed Great Lakes Diversion, June 2015.

The more substantive comments set forth below were also made by the Commission staff during oral
testimony at the Wisconsin Department of Natural Resources public hearings on the draft Technical
Review and the draft EIS that were held on August 17, 2015, in the City of Waukesha and on August 18,
2015 in the Cities of Milwaukee and Racine.

Background on Aspects of the SEWRPC Regional Water Supply Plan

Related to the Waukesha Application

In December 2010, SEWRPC published Planning Report No. 52, 4 Regional Water Supply Plan for the
Southeastern Wisconsin Region. The preparation of that plan was guided by an Advisory Committee that
included representatives from municipal water utilities, county government, the Wisconsin Department of
Natural Resources (WDNR), the Wisconsin Geological and Natural History Survey, the U.S. Geological
Survey (USGS), a conservation organization, academia, and private industry. The plan objective was to
make recommendations for providing a sustainable water supply for the Southeastern Wisconsin Region
through the year 2035. The plan evaluated surface water and groundwater supply sources and the effects
of expanded shallow groundwater sources on surface water resources such as streams, lakes, and
wetlands. The plan, along with associated technical reports, (all accessible at http://www.sewrpc.org/
SEWRPC/Environment/Regional WaterSupplyPlan.htm) represents the third, and final, element of the
SEWRPC regional water supply management program. The first two elements are the development of
basic groundwater inventories (SEWRPC Technical Report No. 37, Groundwater Resources of
Southeastern Wisconsin, June 2002) and the development of a groundwater simulation model (SEWRPC
Technical Report No. 41, 4 Regional Aquifer Simulation Model Jor Southeastern Wisconsin, June 2005.)




Ms. Ashley Hoekstra
August 28, 2015
Page 2

The regional groundwater simulation model is a three-dimensional groundwater flow model, constructed

from the USGS groundwater flow model, MODFLOW, that was developed by the Wisconsin Geological

and Natural History Survey (WGNHS) and the U.S. Geological Survey (USGS) in collaboration with the

Commission. That model was updated and refined under the regional water supply planning program, and
was applied to estimate the effects of alternative water supply plans on the shallow and deep aquifers and
on surface water resources of the Region.

The following four regional alternative plans were developed as documented in SEWRPC PR No. 52. The
alternatives were developed to be consistent with the requirements of the Great Lakes-St. Lawrence River
Basin Water Resources Compact and State Statutes.

e Alternative Plan 1: Design Year 2035 Forecast Conditions under Existing Trends and Committed
Actions. This alternative generally assumed that existing water supply sources would be
expanded with similar sources (e.g., shallow aquifers sources would be expanded with additional
shallow aquifer sources, existing Lake Michigan supplies would be expanded with additional
water drawn from the Lake) to meet the demand under planned conditions, water conservation
programs would be implemented, and current regulatory programs related to stormwater
infiltration would be continued.

e Alternative Plan 2: Design Year 2035 Forecast Conditions with Limited Expansion of Lake
Michigan and Shallow Groundwater Aquifer Supplies. This alternative called for 1) conversion to
a Lake Michigan supply for selected municipalities located within the Great Lakes Basin, or for
portions of municipalities located within the Great Lakes Basin, and for two municipalities
straddling the subcontinental divide, each of which are located in the Milwaukee Metropolitan
Sewerage District sanitary sewer service area; 2) conversion of some supplies to the shallow
aquifer in situations where there are groundwater quality problems; and 3) implementation of
water conservation programs.

° Alternative Plan 3: Design Year 2035 Forecast Conditions with Groundwater Recharge
Enhancement. This alternative was similar to Alternative 2, but it included shallow groundwater
aquifer recharge measures using local rainfall and wastewater treatment plant effluent and deep
groundwater aquifer recharge using treated Lake Michigan water.

* Alternative Plan 4: Further Expansion of the Lake Michigan Supply. This alternative was similar
to Alternative 2, but it included an expanded use of Lake Michigan as a source of supply for
selected additional municipalities that either 1) are located in the Great Lakes Basin, 2) straddle
the subcontinental divide, or 3) are municipalities located in a straddling county (including the
City of Waukesha Water Utility and four others located in the Fox River watershed).

The alternative plans were rigorously evaluated through comparison of the anticipated performance of the
alternative plans with respect to water supply development and management objectives and the standards
supporting each objective. Based on this evaluation of the alternative plans, it was determined that two
composite plans would be developed that would incorporate sound components of each alternative and
would be capable of meeting the plan objectives more fully than would any of the four alternatives.
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Two composite water supply plans were developed for the Region based on combinations of components
of the alternative plans which best met the established planning objectives. Components common to each
of the composite plans include new shallow and deep aquifer municipal wells and storage facilities,
conversion of selected areas in the Great Lakes Basin to a surface water supply, and conversion of two
communities which straddle the subcontinental divide between the Great Lakes Basin and the Mississippi
River Basin (the Cities of Muskego and New Berlin) to a Lake Michigan supply, subject to the terms of
the Great Lakes Compact. Both alternatives also call for the implementation of comprehensive water
conservation programs; protection and preservation of areas of high or very high groundwater recharge
potential; stormwater management components to promote infiltration; recommendations for well siting
analyses and monitoring; and enhanced groundwater recharge. The only difference between the two
composite plans was: one considered an expanded shallow aquifer supply for Waukesha and the other
considered a Lake Michigan supply for Waukesha meeting the requirements of the Great Lakes Compact
(community in a straddling county).

The recommended plan calls for Waukesha to seek a Lake Michigan supply consistent with the
requirements of the Great Lakes Compact and State law. Options for return of treated wastewater to Lake
Michigan which were identified under the plan included 1) returning the flow to Underwood Creek in the
Menomonee River watershed, 2) returning the flow to the Root River, 3) splitting the return flow between
Underwood Creek and the Root River, or 4) returning the flow to directly to Lake Michigan. The plan
specifically recognized that more-detailed engineering, legal, and environmental analysis of the overall
proposal to divert Lake Michigan water, and of various aspects of the return flow in particular, would be
required.

The recommended plan was selected because it best met the established plan objectives, and, specifically,
because it would best provide:
e Long-term sustainability of the deep aquifer,

® Reductions in chloride discharges to surface waters

e Favorable environmental impacts on groundwater-derived baseflow to surface waters such as
streams, rivers, lakes, and wetlands, and

* Preservation of the groundwater aquifer for other uses, such as agriculture.

The recommended plan for the Southeastern Wisconsin Region calls for new shallow and deep aquifer
municipal wells and storage facilities; conversion of selected areas in the Great Lakes Basin to a surface
water supply; conversion of two communities which straddle the subcontinental divide between the Great
Lakes Basin and the Mississippi River Basin (the Cities of Muskego and New Berlin) to a Lake Michigan
supply and conversion of the City of Waukesha to a Lake Michigan supply, all subject to the terms of the
Great Lakes-St. Lawrence River Basin Water Resources Compact; implementation of comprehensive
water conservation programs; protection and preservation of high or very high groundwater recharge
areas as identified under the plan; stormwater management components to promote infiltration; enhanced
groundwater recharge; and the conduct of studies for each proposed high capacity well to assess potential
impacts on the shallow aquifer, existing wells, and surface waters and to identify any necessary mitigating
actions.
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The recommended plan was approved by the Advisory Committee and was adopted by the Commission
in December 2010.

Specific Comments on the Draft Technical Review and EIS

The proposal by the City of Waukesha to obtain a Lake Michigan water supply subject to the
requirements of the Great Lakes Compact and State law, along with the more-detailed legal and
environmental analyses conducted by the WDNR to date under the process of developing the draft
technical review and the draft EIS would be consistent with, and would serve to implement, the Regional
water supply plan. The Commission staff would further recommend that the WDNR consider the conduct
of the additional environmental analyses described below.

Fox River Flow Augmentation and Quality of Return Flow to the Root River

1.

The SEWRPC regional water supply plan recognized potential water quantity impacts on the Fox
River, and called for active management of the return flow to augment Fox River flow during low
flow periods (typically summer and fall). The EIS also identified possible significant adverse
impacts on the Fox River resulting from flow reductions due to decreases in the rates and
volumes of flow discharged to the River from the Waukesha wastewater treatment plant. The
return flow management approach proposed by WDNR and the City of Waukesha would provide
for some treated wastewater discharge return flow to the Fox River, although at a reduced rate
from the current one. The Commission staff would encourage the WDNR to consider additional
analysis in the EIS of the effects of anticipated reductions in the flow of treated wastewater from
Waukesha to the Fox River, quantifying the spatial extent along the River downstream of the
wastewater treatment plant discharge for which significant water quantity and quality and
associated aquatic life effects might be expected to extend. That analysis should also account for
potential increases in groundwater-derived baseflow owing to cessation of pumping from the
Waukesha Water Utility’s shallow aquifer wells under the City of Waukesha’s proposed use of a
Lake Michigan water supply. Additional Fox River tributary flow data that may be useful for this
analysis is available from the University of Wisconsin-Extension/WDNR Water Action
Volunteers stream data collection program. It may also be appropriate to compare the effects on
the riverine environment under the City’s proposed water supply plan to the effects under
alternative plans that include significant groundwater pumping from the shallow aquifer, coupled
with returning all wastewater treated at the City wastewater treatment plant to the Fox River.

The WDNR draft Technical Review of the City application describes stringent effluent limits that
would need to be placed on discharges from the Waukesha wastewater treatment plant to the Root
River. The Wisconsin Pollutant Discharge Elimination System (WPDES) permit for the plant
should reflect such stringent limits to protect the designated uses and water quality of the Root
River and Lake Michigan.

Requests for Additional Information and Clarification
The following comments relate to aspects of the draft Technical Review and draft EIS where we ask that
WDNR staff provide additional explanation, information, or clarification:

E

An evaluation of the public health aspects of each water supply alternative considered is set forth
on pages 25 through 29 in subsection B. Public Health of the draft Technical Review. In the
second paragraph of that subsection on page 25 there is a reference to the criterion that
alternatives to the proposed diversion be “as ... protective of public health as the proposed ...
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new diversion.” That criterion is set forth in the definition of a “reasonable water supply
alternative™ under Section 281.346(1)(ps) of the Wisconsin Statutes (see footnote 45 on page 18
of the draft Technical Review). Finding No. 5 on page 18 of the draft Technical Review states
that “[t]he department ... determined that none of the MRB alternatives is as protective of public
health as the proposed Lake Michigan waters source.” The last sentence in subsection B. Public
Health, on page 29, states that “none of the other alternatives is more protective of public health
than the Lake Michigan water supply alternative.” It is suggested that Finding No. 5 and the
statement on page 29 be reconciled.

It is suggested that additional explanation be provided relative to the relationship between the
statement on page 84 of the draft Technical Review evaluating criterion R4 that “both the
department and EPA agree that the new discharge could result in a ‘significant lowering of water
quality” Wis. Admin. Code [Chapter] NR 207 for some of the discharged pollutants” and the
statement on page 86 in the “Findings” subsection of the Technical Review evaluating criterion
RS that “[t]he department finds that if the applicant can meet all future permit requirements under
Wis. Stat. [Sections] 30.12, 281.15, and 283.31 (outlined in R4), the physical, chemical and
biological integrity of the receiving water would be protected and sustained.”

Increased concentrations of chlorides within the Root River are mentioned in EIS subsections
4.3.2.3.1.3 (third paragraph), 4.3.2.3.1.5 (second paragraph of “Chlorides” subsection), and
4.3.2.3.1.7 (first and sixth paragraphs of “Fish™ subsection). The draft Technical Review
describes a stringent water quality based effluent limit (WQBEL) for chloride that would need to
be included in a WPDES permit for a possible return flow to the Root River. The draft Technical
Review notes that “[a] change from a groundwater water supply to a Lake Michigan surface
water supply would significantly reduce the need for home water softening. Currently, salt
residue from residential home softening is the largest source of chlorides to the Applicant’s
WWTP (estimated at ~22,000 Ibs/day).” The Commission staff would suggest that consideration
be given to revising the draft EIS subsections listed above to recognize the reduction in chloride
concentrations expected from discontinuance of water softening over time and other measures
that will need to be implemented to meet the WQBEL.

It is suggested that Table A-1 in Appendix A of the draft EIS be revised to add a column for
consumptive use and to note the magnitude of the Fox River baseflow that was used to compute
the percent change from the current flow.

Tables 24 and 25 in SEWRPC Community Assistance Planning Report No. 284 (CAPR No. 284),
Pebble Creek Watershed Protection Plan, June 2008, list fish species found in Pebble Creek
and/or the Fox River, and Map 36 in CAPR No. 284 indicates fisheries sample locations. Many of
the species listed in those tables are not included in Tables A-2 and A-3 of Appendix A of the
EIS. It is suggested that all of those species from the 2004 and 2005 surveys be considered for
inclusion in Tables A-2 or A-3 as appropriate.

Editorial Comments
The following comments are of an editorial nature:

8.

In the “SEWRPC’s demand projections” subsection on page 49 of the draft Technical Review,
there is a statement referring to the average daily water use projections developed for the City of
Waukesha Water Utility under the 2010 SEWRPC regional water supply plan that “[a]ll scenarios
assumed different degrees of water conservation.” To be correct, it is suggested that that sentence
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13

14.

L%

16.

17.

19.

20.

be replaced with the following sentences: “Demand forecasts for the City of Waukesha Water
Utility were made for low, intermediate, and high growth projections, assuming a high degree of
water conservation with the average day demand being reduced by 14 percent. For the
intermediate growth projection, an additional demand projection was made assuming no
additional water conservation measures beyond the then-current water conservation program.”

On the bottom of page 97 of the draft Technical Review, please change the technical report
references to SEWRPC Technical Report No. 37 and SEWRPC Technical Report No. 41.

. On page 116 in Appendix A of the draft Technical Review under the second bulleted item in the

“Model Setup” section, it appears that the reference in the first sentence to “stress period 27
should be changed to “stress period 1.”

- Subsection 3.13.1 of the draft EIS also refers to SEWRPC population projections for the City of

Milwaukee. While SEWRPC does make population forecasts for the counties within the Region
and for planned sewer service areas, such projections are typically not made for individual
municipalities.

- In the “Mill Creek” subsection of Subsection 3.4, “Fox River tributaries,” of the draft EIS, the

reference to the “town of New Berlin” should be changed to the “City of New Berlin.”

In subsection 3.5.2, “Flow and flooding in the Root River,” of the draft EIS, the flows listed in
the second sentence are the minimum and maximum daily mean flows, not the minimum and
maximum average annual flows. The average annual minimum flow is 12.7 cfs and the average
annual maximum flow is 93.9 cfs.

In the first line of text in the “Groundwater Divides” subsection of Subsection 3.6.1, “Aquifers,”
of the draft EIS, the reference to “Waukesha” should be changed to “Waukesha County.”

In the third sentence in subsection 3.18.1.1.2.3, “Variation of water use in Waukesha with
precipitation,” of the draft EIS, the figure reference should be changed to “Figure 3.17.” Also, it
appears that the year 2000 and the period 2008 through 2010 might be better examples of reduced
demand during a time of high precipitation than the period cited.

In the first line of the fourth bulleted item in subsection 3.18.1.3, “Water demand forecast for the
City of Waukesha,” of the draft EIS, the figure reference should be changed to “Figure 3.19.”

In the first sentence of subsection 4.2.3.1.4, “Fox River, Pebble Brook, Pebble Creek and Mill
Brook, and Vernon Marsh flora and fauna effects from the Lake Michigan supply alternatives,” of
the draft EIS, Appendix A should be referenced, rather than Appendix B.

- In subsection 4.2.3.2.5, “Economic effects from the Milwaukee supply alternative,” and in

subsection 4.2.3.4.5, Economic effects of the Racine supply alternative,” of the draft EIS, it
appears that the references to “wastewater volume” should read “water volume.”

In subsection 4.3.2.1.1.4, “Flora and fauna effects on the Fox River from the Lake Michigan
return flow alternatives,” of the draft EIS, the reference to “baseflow reductions in Pebble Brook,
Pebble Creek, Mill Creek, Mill Brook, and Genesee Creek” should be revised to refer to
“baseflow increases,” rather than “baseflow reductions.”

In the second paragraph of subsection 4.4.6, “Jack and bore crossing method,” it appears that the
reference to “gas pipe” should be changed to “water pipe.”
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21. In the first paragraph of subsection 4.3.2.3.2.9, “Costs and energy (construction and operation)
effects of the Root River return flow alternative,” of the draft EIS, the word “annual” should be
added before “operation and maintenance.”

22, Tables 4-8, 4-12, 4-16, 4-20, 4-26, 4-30 in the draft EIS each indicate land use impacts under a
given water supply alternative and list SEWRPC as the only source. While SEWRPC was the
source of the base land use data as compiled under the Regional land use inventory, the analysis
of how much of each land use type is affected was performed by others.

The Commission staff appreciates the opportunity to comment on the draft WDNR Technical Review and
Environmental Impact Statement. If you have any questions, please contact Michael G. Hahn, P.E. P.H.
SEWRPC Deputy Director, at (262) 953-3243, or mhahn@sewrpc.org.

Sincerely,

1/

KRY/MGH/kmd
#227331 - City of Waukesha Proposed Great Lakes

cc:  Members of the SEWRPC Regional Water Supply Planning Advisory Committee
Members of the Root River Watershed Restoration Plan Advisory Group
John Budzinski, WDNR-Milwaukee
Sharon Gayan, WDNR-Milwaukee
Dan Duchniak, Waukesha Water Utility
Dale Shaver, Waukesha County
James Pindel, Southeastern Wisconsin Fox River Commission



