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A. Statement of Problem Being Addressed. 

The January I, 20 II update to ch. NR 151, Wis. Adm. Code includes a provision ins. NR 151.242(3), 
Wis. Adm. Code, which sets a delayed implementation date of January 1, 2017 fm· meeting the highway 
reconstruction total suspended solids perfonnance standard for municipalities regulated under subch. I of 
ch. NR 216, Wis. Adm. Code (permitted MS4s) and WisDOT facilities located within MS4s. The reason 
for this provision was to allow permitted municipalities an opportunity to find regional solutions to 
meeting the 40% TSS reduction standard of the existing urban area rather than site by site. However, 
s. 281.16(2)(am)3., Wis. Stats., as amended by 2011 Wisconsin Act 32, prevents the Department from 
enforcing this 40% TSS reduction standard. Instead, the statute requires that if a permitted MS4 has 
achieved, on or before July 1, 2011, a reduction of more than 20 percent of total suspended solids carried 
by runoff, the permitted MS4 shall, to the maximum extent practicable, maintain all ofthe best 
management practices (BMPs) that the permitted MS4 has implemented on or before July l, 2011, to 
achieve that reduction. Therefore, ce1tain projects perfonned in a permitted MS4 may be required to 
maintain BMPs such as swa1es that were used to demonstrate compliance with the developed urban area 
standard even ifthe project qualifies for the delayed implementation of the highway reconstruction 
standard. 

The purpose of this guidance is to advise staff on how to reconcile these two citations and to provide 
flexibility for the permitted municipality prior to January 1, 2017. This guidance only applies to highway 
reconstruction projects within the municipal boundary of a permitted MS4, including WisDOT facilities. 

The provisions of this guidance describe performance standards in ch. NR 151, Wis. Adm. Code, as 
applicable to WisDOT. Pursuant to s.281.33(3)(a)2, Wis. Stats., and the co·operative Agreement between 
WDNR and WisDOT, WisDOT follows perfonnance standards inch. Trans 401, Wis. Adm. Code, 
provided these standards meet or exceed the performance standards enumerated inch. NR 151, Wis. 
Adjn. Code. Currently, there is no functional equivalent within ch. Trans 401, Wis. Adm. Code, to 
address the statutory changes per s. 281.l6(2)(am)3, Wis. Stats., or s. NR 151.242(3), Wis. Adm. Code. 
Therefore WisDOT is subject to this guidance under ch. NR 151, Wis. Adm. Code, provided WisDOT 
follows the performance standards inch. Trans 401, Wis. Adm. Code. 

B. Background 

The purpose of s. NR 151.242(3), Wis. Adm. Code, is to allow permitted MS4s and WisDOT flexibility 
in meeting the developed urban area standard found ins. NR 15l.l3(2)(b)2., Wis. Adm. Code. This 
allowed permitted MS4s and WisDOT to have the option of achieving TSS reductions through the use of 
regional practices as opposed to meeting the 40% TSS reduction standard on each individual highway 
reconstruction project. However, following promulgation of the revisions to ch. NR 151, Wis 
Adm. Code, 2011 Wisconsin Act 32 was signed into law creating s. 281.16(2)(am)2., Wis. Stats., which 
prevents the depmtment from enforcing the developed urban area standard of 40% TSS reduction. 

Section 281.16(2)(am)3., Wis. Stats., prevents backsliding caused by removal or discontinued 
maintenance ofBMPs that were already in place prior to July 1, 2011. Removal of swales or other BMPs 
may be considered ont of compliance with s. 281.16(2)(am)3 ., even if no practices are required for a 
highway reconstruction project in an MS4 until January 1, 2017 per s. NR 151.242(3), Wis. Adm. Code. 

Whiles. NR 151.242(3), Wis. Achn. Code, only applies to sites where an acre or more of land disturbing 
construction activity occurs as patt of a highway reconstruction, s. 281.l6(2)(am)3., Wis. Stats., is 
applicable regardless of the area of land disturbance. 

2 



C. Guidance 

The Department has determined that for highway reconstruction projects taking place prior to January I, 
2017, it is possible to take credit for the construction of new BMPs to offset BMPs removed. The 
following guidance identifies the conditions under which this is allowed. 

I. Existing BMP Evaluation 

a. Prior to claiming the delayed implementation exemption from the highway reconstruction 
standard, permitted MS4s or WisDOT should identify any practices that will be removed as 
part of the proposed project. Practices that require mitigation for maintenance include any 
practices that are capable of providing stonnwater treatment to development constructed prior 
to October 1, 2004 and for which one or more of the following apply: 

• The practice is owned by the municipality or WisDOT. 

• The municipality or WisDOT had entered into a maintenance agreement with a 
third party to take credit for TSS reductions for meeting the developed urban area 
standard fs. NR 151.13, Wis. Adm. Code. 

Practices may include but are not limited to swales, ponds, catch basins, 
bioretention basins and proprietary devices. 

b. An analysis should be conducted to determine the mass ofTSS that is currently being 
removed fi·om the existing urban area by the portions of the BMP or BMPs that are proposed 
to be removed. 

2. On-Site ReplacementBMPs 

a. If new BMPs will be constructed as pa1t of the highway reconstruction project, an 
analysis should be conducted to show that the proposed BMPs will remove an equivalent 
mass of TSS from the existing urban area as those that will be removed. 

b. A maintenance plan should be developed for the proposed BMPs. 

c. The BMPs shall be maintained in accordance with the maintenance plan. 

3. Off-Site Replacement BMPs 

a. Off-site BMPs may be constructed to offset the removal of existing BMPs for a highway 
reconstruction project under the "maximum extent practicable" provision of s. 
281.16(2)(am)3., Wis. Stats. 

b. An analysis should be conducted to show that the proposed BMPs will remove an 
equivalent mass ofTSS fi·om existing urban highway or parking lot area within the same 
12-digit Hydrologic Unit Code (HUC) whenever possible, as those that will be removed 
as pa1t of the highway reconstruction. If it can be demonstrated that there is no practical 
alternative to make up an equivalent mass ofTSS within the same HUC 12 then an 
alternative location may be considered. 
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c. The off-site BMPs must be constructed before or in conjunction with the removal of the 
existing BMPs. 

d. Regional BMPs may be constructed to offset future removal of existing BMPs for 
highway reconstruction projects. Offset credit for future highway reconstruction projects 
will only be given under the following circumstances: 

• Credit should be given consistent with s. NR 151.003, Wis. Adm. Code, except 
that the regional BMP must be constructed after July I, 20 II. 

• The qualifYing TSS reductions are from TSS generated on existing urban area 
developed prior to October I, 2004. 

• A long-term maintenance plan is developed for the BMP. 

• The BMP is maintained in accordance with the maintenance plan. 

4. Equivalent Analysis 

The existing BMP TSS mass removed should be detennined using the same water quality model 
and version as that are used for determining the proposed BMP's TSS replacement credit. 

5. Water Quality Standards 

The use of replacement BMPs to make tip for TSS removal credit does not exempt a highway 
reconstruction project from having to meet other applicable water quality standards such as those 
to protect outstanding resource waters (ORWs) and exceptional resource waters {ERWs) or water 
quality requirements to improve waters listed in section 303(d) of the federal clean water act. 
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