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Summary of meetings, events, and actions

Background. The Wetland Study Council (WSC) was created in 2017 Act 183 and convened for
the first time in June 2019. Wisconsin statute 15.347(22) details WSC membership, terms, and
charge. That statute is provided at the end of this summary. For more detailed information
about the WSC, formal actions, and meeting dates, agendas, minutes, and actions, visit the WSC
webpage at https://dnr.wi.gov/topic/wetlands/studyCouncil.html.

Clean Water Act Section 404 Assumption. The WSC's first study topic was a detailed review of
the factors that would need to be addressed if Wisconsin chooses to begin the process of seeking
assumption of Section 404 of the Clean Water Act from the U.S. Corps of Engineers (COE). This
topic is also referenced as an area the council shall research and develop recommendations in
Wisconsin Statute 15.347(22)(b)2. Over the months of June 2019 through January 2020, DNR
staff gave a series of presentations and WSC members discussed in detail the duties and
responsibilities the state would be taking on with 404 Assumption. Much of the discussion
involved identifying the issues with current implementation of wetland permitting through
Section 404, and weighing the pros and cons of assumption in light of these concerns. Ultimately,
WSC members agreed that assuming enforcement of Section 404 would entail responsibilities far
beyond wetland oversight and the concerns that compelled its consideration. Therefore, WSC
members unanimously passed a recommendation that Wisconsin not pursue authority to
enforce Section 404.

Another discussion item involved looking into issues and concerns related to the amount of time
it takes for the COE to process wetland jurisdictional determinations. A federal COE jurisdictional
determination is necessary before conducting work in Waters of the United States. The COE
jurisdictional determination grows in significance when state and federal permitting
requirements differ. The exemption of some non-federal wetlands in Wisconsin from wetland
permitting, as codified in 2017 Act 183, is one example of this. The WSC hosted COE staff at the
January WSC meeting to share this concern and discuss this issue. The WSC continues to examine
this issue and explore alternatives.

Other items that the WSC continues to discuss currently include addressing issues related to the
Wisconsin In-lieu fee mitigation program, the Wetland Banking Program, and Wetland General
Permits.


https://dnr.wi.gov/topic/wetlands/studyCouncil.html

Recommendation

The council researched and made the following formal recommendation at the May 21, 2020
meeting regarding whether it is in the best interest of the state to pursue authority to administer
Section 404 of the Clean Water Act.

The Wetlands Study Council recommends the DNR not pursue authority to issue federal
wetland and waterway permits, as allowed under 404 of the federal Clean Water Act, at
this time. The 404 program regulates much more than wetlands such as dams and
levees, infrastructure development (highways and airports), mining projects, etc. and
would require the state to assume many responsibilities outside of wetland oversight.
Under federal law, full assumption of the responsibilities to administer 404 would be
necessary and would require extensive financial and human resources and potential
state law changes. The Wetland Study Council recommends continuing to work on other
alternatives to address the concerns of wetland permit timing and consistency that
prompted consideration of 404 assumption.

Wetland Study Council Background

The Wetland Study Council was created in 2017 Act 183. Wisconsin Statute 15.347(22) explains
the Wetland Study Council membership, terms, and charge. Per state law, the council shall
research and develop recommendations on the following topics:

— The implementation and effectiveness of statewide wetland mitigation programs.

— Program elements that would be necessary for the department of natural resources to
implement if the department assumes from the federal government the authority to
administer the state’s own individual and general permit program for the discharge of
dredged or fill material into the navigable waters of the state unders. 281.12 (2). Issues
related to the analysis of practicable alternatives that avoid and minimize the adverse
impacts of a discharge into a wetland on wetland functional values and that will not
result in any other significant adverse environmental consequences.

— Storm water management ponds and their potential to serve a role in wetland
mitigation.

— Statewide incentive programs for creating, restoring, and enhancing wetlands.

— Statewide wetland trainings for department of natural resources staff, wetland
consultants, and wetland delineators.

— The simplification of regulations associated with creating wetlands on farm drainage
ditches for the purpose of phosphorus pollution retention.

— Ways to improve the in lieu fee subprogram of the wetland mitigation program, unders.
281.36 (3r) (e), including subcontracting the management of a program to a nonprofit
organization.



— The possibility of a professional, whose wetland delineation work is assured under the
department of natural resources’ wetland delineation professional assurance initiative,
performing a wetland delineation confirmation under s. 23.321 on behalf of the
department.

— Methods of financing wetland mitigation requirements for local units of government.

— Any other item related to wetlands at the discretion of the council.
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