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Overview

Introduction

These guidelines provide information needed by local governments and nonprofit conservation organizations (NCOs) applying to the Department of Natural Resources (DNR) for a grant to acquire a conservation easement under the following programs:  Knowles-Nelson Stewardship Program, Lake Protection Program, and River Protection Program.

Interest in conservation easements has grown dramatically in the last few years and consequently the DNR is receiving more grant applications for easements than in the past.  For this reason, it has become necessary to standardize our easement requirements.  In the future, we will only consider easements that follow the format and language used in the DNR Standard Grant Easement (the Standard Easement).  This applies to easements being purchased by the grant applicant, as well as donated easements being used as “sponsor match” under the Knowles-Nelson Stewardship Program.  In addition, we can no longer consider easements that are executed before we approve them.  

The purpose of these guidelines and the other materials listed below is to:

· introduce the Standard Easement; 

· explain our requirements and expectations; 

· reduce the time it takes the DNR to evaluate an easement; and

· provide consistency across grant programs covered by these guidelines.

How to Use These Guidelines and Other DNR Easement Materials

The following guidelines and documents are available at http://dnr.wi.gov/org/caer/cfa/grants/easement.html or from your regional Grant Specialist.

	Name
	How To Use 

	DNR Guidelines – Grant Requirements for Conservation Easements 
	Important background information about DNR grants for easements.  Read carefully before you begin.

	DNR Standard Grant Easement


	You must follow the Standard Easement format if you are applying for a grant to purchase an easement (or using a donated easement as sponsor match under the Stewardship Program). 

	Drafting Notes for the DNR Standard Grant Easement 


	The Drafting Notes is a reference tool for drafting the easement.  Follow it closely as you work through the different sections of the Standard Easement.

	Easement Review Checklist 
	Ask yourself these questions before submitting your easement to the DNR.  These are the same questions staff will be using as they review your easement.

	DNR Guidelines for Baseline Documentation Report
	You must complete a detailed baseline report for each easement you do before you acquire the easement. 

	Template for Access Easement 

Template for Subordination Agreement
	You will need to use the access easement if the easement property is landlocked.  If there is a mortgage on the property, it must be subordinated to the easement.  


Who Is Eligible to Receive a Grant for an Easement?

The DNR evaluates three factors when determining if a grant applicant is eligible to receive a grant for an easement:

1.
Is the applicant eligible to hold a conservation easement under s. 700.40(1)(b), Wis. Stats.? 

Section 700.40 of the Wisconsin Statutes describes an eligible “holder” as any governmental body empowered to hold an interest in real property under the laws of Wisconsin or the United States, or any charitable corporation, charitable association or charitable trust, the purposes or powers of which include protecting the natural, scenic or open-space values of real property; assuring the availability of real property for agricultural, forest, recreational or open space use; protecting natural resources; maintaining or enhancing air or water quality; or preserving the historical, architectural, archaeological or cultural aspects of real property. 

We occasionally are asked whether lake districts can hold conservation easements.  The answer is yes.

2.
Is the applicant eligible for the grant program?

To determine if you are eligible for a particular grant program, check the grant guidelines for that program, which are available at (http://dnr.wi.gov/org/caer/cfa/Grants/index.html).   If you do not have internet access, ask your regional Grant Specialist. 

3.
Is the grant applicant able to monitor and enforce the terms of the easement and meet other conditions of the grant contract? 

Conservation easements are difficult to draft and expensive to monitor and enforce over time.  The DNR needs reasonable assurance that the holder of a conservation easement has the expertise, time and financial commitment to protect the property permanently.   

The grant applicant needs to ask itself a number of tough questions before undertaking this responsibility, including: 

a.
Do we have a clear set of requirements for our conservation easements?  Do we know exactly what we are trying to protect with this easement? 

b.
Do we have adequate resources to monitor and enforce the terms of the easements we hold?  Do we have endowment funds for these purposes?

c.
Do we have a system in place for the safe and permanent storage and handling of information relating to our easements, including baseline documentation and monitoring reports? 

d.
Do we have contingency provisions for the easement in case our organization dissolves or cannot monitor the easement (NCOs only)?

e.
Do we have access to the services of an attorney, appraiser, surveyor, map maker and other professionals needed to do easements?

f.
Is active management of the property necessary to maintain its Conservation Values (e.g. garlic mustard control)?  If so, does the easement give us management rights, and do we have the staff and volunteers necessary to do the job if the Landowner doesn’t?

The DNR Standard Grant Easement 

The Standard Easement is similar to the easements typically used in Wisconsin by both NCOs and local governments.  Our goal is to make the Standard Easement internally consistent and easy to understand.  We use “non-legalese” terms whenever possible for this reason.  We also group references on a single topic together, and organize several of the sections in alphabetical order.  

Even though the DNR requires standard language for much of the easement, we recognize that each easement presents a different set of issues, and must be tailored to reflect the following factors: 

· Natural characteristics of the land

· Requirements of the Landowner

· Mission and goals of the grant applicant

· Goals of the specific grant program funding the project

In an effort to balance our need for consistency with your need for flexibility, the Standard Easement includes paragraphs where you may fill in the blank or choose between options that are italicized. You may also customize the following sections to fit your unique situation:    

· Conservation Values

· Purpose 

· Prohibitions and Restrictions

· Public Access

· Special Conditions

For more specific information on customizing your easement, read these two sections of the Drafting Notes:  (i) the introduction on page 1, including the Key, and (ii) the introduction to the section on Restrictions, Prohibited Uses and Reserved Rights of the Landowner. 
If a Landowner is receiving a tax benefit for an easement donation, the easement must meet federal IRS standards for deductibility.  Although the Standard Easement was drafted with IRS regulations in mind, we cannot guarantee that it meets all IRS requirements.  You should consult with your attorney on questions about IRS deductibility.
Drafting Notes for the Standard Easement
The Drafting Notes is a supplement to the Standard Easement. It explains the different sections of the easement, provides recommendations, and offers alternative language for the customized sections. 

The best way to use the Drafting Notes is to read the introduction when you begin to draft your easement, paying particular attention to the Key.   Then read the introduction to Section 2, Restrictions, Prohibited Uses and Reserved Rights of the Landowner, for information on customizing that Section of the Standard Easement.   Finally, refer to the explanation and options for each Section of the Standard Easement as you work on that Section.  After you have completed your first draft of the document, and then again when you finish your final draft, ask yourself the questions included in the Easement Review Checklist.  

 Evaluating An Easement Project

Your project must accomplish the purpose and goals of the grant program funding your project.  The DNR must also agree to the terms and conditions of the easement. 

The DNR will consider awarding a grant for an easement when: 

1.
The easement provides a substantial benefit to the public.

2.
The project meets the criteria of one or more of the grant programs covered by these guidelines.  

Note:  For detailed information about specific program criteria, read the grant guidelines for the program available at (http://dnr.wi.gov/org/caer/cfa/Grants/index.html ) or if internet access is not available, contact your regional Grant Specialist. 

3.
The goals for the project can be accomplished with an easement rather than fee simple acquisition.  


If the property contains sensitive natural resources that require intensive long-term management, does the easement allow for that management?  Who will do it?

4.
The easement is permanent and will run with the property in perpetuity.

5.
The project sponsor follows the format and language used in the Standard Easement. 

6. The project sponsor follows the procedures outlined in the DNR’s Land Acquisition Guidelines, available from your regional Grant Specialist or at:

For local governments:

      http://dnr.wi.gov/org/caer/cfa/lr/stewardship/stewardship.html    
For NCOs:      

      http://dnr.wi.gov/org/caer/cfa/lr/stewardship/nco/nonprofit.html    
7.
There is satisfactory access (ingress/egress) to the easement property.

There must be adequate access to the eased property for the Easement Holder and DNR.  If there is no access from a roadway, then access must be provided by other means, such as an access easement across adjoining land.  If the easement provides opportunities for public recreation on the property, then any access easement must specifically allow access for the general public, and also permit signage to notify the public of that opportunity. 

Easement Review Checklist 

DNR staff will review your easement thoroughly, using the Easement Review Checklist as their guide.  The Checklist is also a useful tool for grant applicants as they prepare their easement for submittal.  Our review is likely to go more smoothly if the applicant has already evaluated the easement using the Checklist, and made any changes that are needed.

Responsibilities of the Project Sponsor (Easement Holder)

Any local government or NCO receiving a grant must submit all documents requested in the grant guidelines and comply with procedures required in the DNR’s Land Acquisition Guidelines. For easement projects, grant applicants are also responsible for the following functions:

Before the closing:

1.
Explain DNR participation in the project. 

We require that landowners are fully aware of our role in the project.  DNR interests are spelled out in Section 8 of the Standard Easement.  You will need to discuss this section in detail with the Landowner.  

2.
Complete the customized sections of the Standard Easement. 

Refer to the Drafting Notes as you complete your easement so you fully understand the DNR’s requirements for the different sections of the document.

3.
Involve your attorney.

Easements are complex legal documents.  For this reason, the DNR requires that all easements funded with grants be either prepared or reviewed by an attorney.  You will need to certify that your attorney has reviewed the easement when you submit it for review.     (This certification is not intended to ensure that the easement meets IRS requirements for a charitable deduction.)    

4.
Submit the easement for review (including the easement map).       

Submit both a hard copy of your draft easement as well as an electronic version.  Please keep in mind that we will not review a conservation easement until we have a written description of the project in either a “pre-application” format or as part of an application packet.  We must also have an aerial photo that shows the property and any zones and/or major improvements described in the easement.   

5.
Discuss the appraisal(s) with your Grant Specialist.  


Check the DNR’s Land Acquisition Guidelines for detailed information on appraisals.   Keep in mind that easement appraisals require extra coordination to ensure that the final draft of the easement is the version used by the appraiser.     

6.
Coordinate negotiations with the Landowner.    

Negotiations with the Landowner are the responsibility of the project sponsor.  The DNR does not become involved in negotiations with a Landowner, except on rare occasions.  In these cases, we may participate, but only at the request of the project sponsor.  The project sponsor must be present during any DNR discussions with property owners or their attorney.

7.
Obtain mortgage subordination, if needed.
If a mortgage or land contract is placed on a property prior to the execution of a conservation easement, the mortgage holder has a prior interest in the property and the easement could be terminated if the mortgage holder were to foreclose on the property. For this reason, the DNR will not provide a grant when a property has previously been encumbered with a mortgage or land contract. 

The DNR will accept any of the following solutions to this problem:

a.
The Landowner pays off the mortgage either before or at the closing, and the Easement Holder provides the DNR with a copy of the mortgage satisfaction. 

b. The Landowner refinances and the mortgage is transferred to a part of the property not covered by the easement or to a different property.

c.
The mortgage holder subordinates the mortgage to the easement.  A mortgage subordination agreement is a recorded document in which the mortgage holder agrees to make their interest in the property secondary to the interests of the Easement Holder.  We prefer that you use the Subordination template we provide. 

8.
Complete the baseline documentation.

Pursuant to NR 191.16(4) and NR 51.03(20), you must have a detailed record of the condition of the property at the time the easement is executed.  The Baseline Report is that record.  It provides the basis for monitoring and will be key if an easement violation occurs in the future.  (See DNR Guidelines for Baseline Documentation.)  

Both the Landowner and Easement Holder need to sign the Baseline Report, acknowledging the condition of the property, either before or at the closing. The signed report must be submitted to the DNR prior to issuance of the grant payment unless the report is being signed at an escrow closing.  In that case, you may submit it within two weeks after the closing.  No additional grant payments will be made until it has been submitted. 

9.
Right-of-First-Refusal (optional)

Occasionally, a grant applicant will obtain a “right-of-first-refusal” when acquiring an easement.  A right-of-first refusal is the right to have the first opportunity to purchase a property when it becomes available, or the right to meet any other offer.  Ordinarily, the project sponsor and Landowner decide whether to execute a right-of-first-refusal, and the DNR does not become involved.  On rare occasions, however, the DNR may recommend or require this option if it would be desirable to have increased public access to the property or if the property has natural features that need intensive management.

Some project sponsors also request a right-of-first refusal as a way to ensure notification that a property is being transferred to a new owner. 

Note:  If you are matching DNR grant funds with federal funds, keep in mind that some federal grant programs do not allow the Easement Holder to obtain a right-of-first refusal. 

Responsibilities of the Easement Holder after the closing:
1.
Record the easement and grant contract.

You must record the easement and grant contract immediately after the closing at the Register of Deeds office in the county where the property is located.  By doing so, you ensure that any subsequent lien on the property is subordinated to the easement and grant contract.

2.
Conduct annual on-site monitoring of the property. 

A major responsibility of the Easement Holder is to ensure that all future landowners follow the terms of the easement.  The grant contract requires that you monitor the easement property at least once a year to determine that no violations have occurred.  Each inspection should be documented with a written report on the condition of the property.  

3.
Enforce the terms of the easement.

The Easement Holder must enforce the terms of the easement and take steps necessary to see that violations are remedied.  Should a violation occur, the Easement Holder has an obligation and the legal right to require the Landowner to correct the problem.  

In some cases, it may be difficult to decide whether a “minor” violation should be enforced.  We ask that you discuss such questions with your Grant Specialist who may also consult with other staff.  The Easement Holder must notify the DNR within 30 days of becoming aware of a major act of non-compliance, and prior to initiating any court action.
4.
Respond to approval requests and notify the DNR when necessary.  

The easement may give the Easement Holder the right to approve certain actions by the Landowner.  You must respond to these requests in a timely manner.  The DNR may also have approval rights in some cases.  Since the Easement Holder is the primary contact with the Landowner, it is your responsibility, not the Landowner’s, to notify us as soon as possible about any requests we must approve. 

5.
Keep good written records and track transfers of ownership. 

It is critically important that the Easement Holder keep good written records of all actions related to the easement in a secure, safe place.  You must resist the temptation to make casual, verbal decisions about any easement issue.

The Easement Holder also needs to keep track of ownership of the property and explain the easement, monitoring policies, and role of DNR to each new Landowner as soon after the property changes hands as possible.

6. Land Management Responsibilities.

Sometimes it is not enough to monitor and enforce the terms of the Easement.  It may also be necessary to conduct land management on the property to protect its Conservation Values.  This is particularly important in the Stewardship Natural Areas Program where the purpose of the program is to protect the biological diversity of Wisconsin.  In these cases, it may be important that you have the right and the capacity to do some management on the property.  

Responsibilities of the DNR

In addition to its other grant duties, the DNR has the following responsibilities for grant projects involving easements:

1. Review and approve the draft easement.  

You should assume it may take up to sixty days for review of your easement from the date you submit it and the other background materials required.  
2.
Review the Baseline Documentation Report.

3.
Monitor the project.

As with all grant projects involving acquisition of property or property interests, the DNR monitors the project to ensure that the project sponsor is abiding by the conditions of the grant contract.  DNR monitoring may involve both site visits and/or written reports submitted by the project sponsor.  

4.
Enforcement

Responsibility for enforcing the terms of the easement rests with the Easement Holder, not the DNR.  However, if the Easement Holder fails to carry out its responsibilities under the terms of the easement or grant contract, the DNR may send written notification to the Easement Holder requiring that they rectify the problem within six months.  If the Easement Holder fails to do so, the DNR may initiate action against the Easement Holder, as stipulated in the grant contract.  

5.
Respond to approval requests.   

The Standard Easement requires that the DNR provide written permission before certain actions are undertaken.  It is the DNR’s responsibility to respond in writing to these requests within the required time period. 

6.
Confer with the Easement Holder on management issues, as requested. 

The Easement Holder may wish to consult with DNR staff on land management issues relating to the project.  Your Grant Specialist will put you in touch with the appropriate resource manager or you may contact that person yourself. 

Occasionally, the DNR may assist with land management work on a property, if such assistance is permitted in the easement.  Whether such assistance would be available at any given time would depend on staff workload issues. 

Other Easement Considerations

Amendments 
The DNR must approve any amendments to the easement in writing.  Amendments should be rare.  We will follow these guidelines when considering an amendment:

1.
All amendment requests must be in writing.

2.
DNR staff should not give a verbal opinion on an amendment.  We will provide a written opinion only after the amendment has been thoroughly reviewed.

3.
The DNR will consider the following questions when evaluating an amendment:


a.
Why is an amendment needed?

b.
What is the impact on the Purpose of the easement?

c.
Would the amendment strengthen or weaken protection of the Conservation Values of the property?  We will not approve any amendment that diminishes the Conservation Values. 

d.
Are there other practical solutions to the problem?

Amendments must be recorded at the County Register of Deeds Office. 

Terminating the Easement

The DNR must approve any termination (extinguishment) of the easement in writing.  We will not agree to an extinguishment unless it becomes impossible to preserve the Conservation Values of the property.  In the event that an easement is extinguished, the Easement Holder would need to return part of its proceeds from the extinguishment to the DNR.  The amount returned would equal the DNR’s proportional investment in the easement.  That percentage should be stated in the easement or grant contract. 

Assignment of the Easement

The easement cannot be assigned (conveyed) to a third party without the prior written approval of the DNR.  Contact your grant specialist before beginning this process.  We will only consider an assignment to a governmental unit or to an NCO that is qualified under the grant program and under Section 700.40 of the Wisconsin Statutes.     

All rights and obligations held by the project sponsor are transferred to the new Easement Holder when an easement is assigned to another party.  All obligations contained in the grant contract are also transferred at the same time.

Where to Obtain Additional Information

From the DNR:  (download or contact your regional grant specialist)


Land Acquisition Guidelines for Nonprofit Organizations (http://dnr.state.wi.us/org/caer/cfa/LR/stewardship/NCO/LandAcquisitionGuidelinesNCO.pdf)


Land Acquisition Guidelines for Local Governments

(http://www.dnr.state.wi.us/org/caer/cfa/Grants/Forms/LandAcqGuidelines.pdf)

The Knowles-Nelson Stewardship Program – Guidelines for Nonprofit Conservation Organizations   (http://dnr.wi.gov/org/caer/cfa/LR/Stewardship/nco/nonprofit.html)  

The Knowles-Nelson Stewardship Program – Grant Guidelines and Application for Stewardship Local Assistance Programs (primarily for local governments) 
 
(http://www.dnr.state.wi.us/org/caer/cfa/Grants/Forms/StewLocalGrantGuidelines2004.pdf)

Guidelines and Application for Lake Management Planning Grant Program and Lake Protection and Classification Grant Program


(http://www.dnr.state.wi.us/org/caer/cfa/Grants/Forms/LakesGuidelines2004.pdf)

Guidelines and Application for River Protection Grant Program 
(http://www.dnr.state.wi.us/org/caer/cfa/Grants/Forms/RiverGuidelines04.pdf)
From Gathering Waters Conservancy:  (a Wisconsin nonprofit service center that provides information and training on conservation easements and other land conservation topics):

211 S. Paterson, #270, Madison, WI  53703

Phone:  608-251-9131

www.gatheringwaters.org

You can download these InfoPaks from their website:

*
Conservation Easement:  Basic

*
Conservation Easements

*
Conservation Easement Baseline Documentation and Hazards Assessment

*
Conservation Easement Appraisals

*
Conservation Easement Tax Advantages

*
Property Tax Assessments and Conservation Easements

*
Impact of Conservation Easements on Property Taxes in Wisconsin

From the Land Trust Alliance:   (a national organization that provides technical assistance on easements and many other topics): 

1331 H Street NW, Suite 400, Washington, D.C. 20005-4711

Phone:  202-638-4725

www.lta.org 

For information on these publications, go to www.lta.org  Publications/Conservation Easement Library:
*
Barrett, Thomas, and Nagel, Stefan.  Model Conservation Easement and Historic Preservation Easement.  Land Trust Alliance, 1996.

*
Byers, Elizabeth and Marchetti Ponte, Karin.  The Conservation Easement Handbook.  Trust for Public Land and Land Trust Alliance, 2005.

*
Lind, Brenda.  The Conservation Easement Stewardship Guide.  Land Trust Alliance and Trust for New Hampshire Lands with assistance from the National Trust for Historic Preservation, 1991.    

*
Managing Conservation Easements InfoPak.  Land Trust Alliance.

*
Stephen Small, Federal Tax Law for Conservation Easements, Land Trust Alliance.

*
Standards and Practices Guidebook.  Land Trust Alliance.

*
Working Forest Conservation Easements. Land Trust Alliance.  

Other:

Coyne, Thomas J., How to Draft Conservation Easement Agreements.  American Bar Association.  Available at www.ali-aba.org (Click on Articles and Forms.)

Ishikawa, Jesse S.  Wisconsin Law of Easements.  State Bar of Wisconsin CLE Books, 1999.

Conservation Easements and Steps to Create Them. www.wisbar.org/wislawmag/2002/03london2.html







Definition of a Conservation Easement





A conservation easement is a legal agreement in which a Landowner conveys some of the rights associated with ownership of his/her property to an “Easement Holder.”  The Easement Holder may be a governmental unit or a qualified nonprofit organization.





The easement sets forth restrictions limiting how the Landowner and others may use the property.  The purpose of these restrictions is to protect the property’s conservation values.   The Easement Holder is responsible for monitoring the property and enforcing the restrictions to ensure that the conservation values are protected, and consequently, that the purpose of the easement is achieved.  As with other types of easements, the Landowner retains ownership of the property. 








Purpose of Conservation Easements





Section 700.40(1)(a) of the Wisconsin Statutes authorizes conservation easements for any of the following purposes:*





Protect natural, scenic or open-space values of real property;


Assure availability of real property for agricultural, forest, recreational or open space use;


Protect natural resources;


Maintain or enhance air or water quality;


Preserve a burial site, as defined in s. 157.70(1)(b), Wis. Stats.; and


Preserve the historical, architectural, archaeological or cultural aspects of real property.





If a Landowner is donating a conservation easement to a qualified Easement Holder or doing a bargain sale (partial donation), and is also receiving a tax benefit for the donation, the easement must also satisfy IRS requirements.  Section 170(h)(4)(A) of the IRS Regulations allows tax deductions for the donation of conservation easements for any of these purposes:





Preserve land areas for outdoor recreation by the general public or for the education of the general public (the easement must provide substantial and regular use by the general public); 


Protect a relatively natural habitat of fish, wildlife or plants or similar ecosystem;


Preserve certain open space (including farmland and forest land) where such preservation is for (1) the scenic enjoyment of the public (2) pursuant to a clearly delineated federal, state or local government conservation policy; and 


Preserve a historically important land area or a certified historic structure.





This is a very basic introduction to conservation purposes eligible under IRS Guidelines.  The IRS provides much additional clarification on eligibility issues.  Talk with your attorney and see Section 1.170A-14(d) of IRS Regulations for additional information.











*Section 700.40(1)(a) of the Wisconsin Statutes adopts the national Uniform Conservation Easement


  Act, which is followed by many states. 











Experts in conservation easements agree that there are five keys to reducing the likelihood of a violation:





A well-drafted easement





Maintaining an ongoing relationship with the property owner, including regular contact 





Annual, documented monitoring of the property





Commitment to enforce the terms and conditions of the easement





Financial planning for the long-term responsibilities of an easement
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