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STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY
BRANCH 9

WISCONSIN WETLANDS ASSOCIATION, INC.,
RIVER ALLIANCE OF WISCONSIN, LORI GRANT,
FRIENDS OF ST. CROIX HEADWATERS,

AND SCOTT PETERSON,

Petitioners,

V. Case No. 06 CV 4339

STATE OF WISCONSIN DEPARTMENT
OF NATURAL RESOURCES

Respondent.

DECISION AND ORDER

STATEMENT OF THE CASE

In this §227.52, Stats., judicial review, petitioners challenge the November
27, 2006 decision by respondent State of Wisconsin Department of Natural
Resources ("DNR") that an Environmental Impact Statement ("EIS") is not
required by Wisconsin's Environmental Policy Act ("WEPA") §1.11 and Wis..
Admin. Code § NR 150.01 ef seq. in reasonably considering and evaluating the
environmental effects of Endbridge Energy LP's project construciing two
petroleum-related pipelines in an existing right-of-way extending diagonally
across Wisconsin for 321 miles from Superior to near Whitewater. Petitioners
seek an order reversing that decision, and remanding this case to the DNR with
an order to either prepare an EIS or a new Environmental Assessment ("EA")
that meets the requirements of WEPA. Petitioners additionally request the court
to vacate the Chapter 30 permit and water quality certifications that have been
issued to Endbridge Energy, LP based upon the DNR's allegedly deficient WEPA
analysis, and award attorney's fees.

The certified administrative record has been provided, the issues have
been fully briefed, and no party has requested oral argument. Accordingly, the
petition is ripe for decision. The court has reviewed the administrative record, the



briefs and other submissions of the parties, and the applicable case law. Based
upon that review, and for reasons more fully set forth below, the petition is
denied.

PRELIMINARY MATTERS

At the outset, two issues are raised by respondent DNR and Endbridge
Energy, LP. Respondent DNR avers that this court lacks jurisdiction over any
challenge to the Chapter 30 permit and water certifications, because petitioners
have failed to file a petition for judicial review under Chapter 227 of the
Wisconsin statutes specifically directed at and identifying the permit and water
certifications. This issue is mooted by the court's decision here rejecting
petitioners' essential premise for invalidating the permit and certifications, i.e.
noncompliance with WEPA, and is accordingly not decided.

Endbridge Energy, LP moves to strike certain exhibits to the Affidavit of
Brent Denzin, on the grounds that they improperly introduce evidentiary matters
outside the administrative record. That motion is denied. To be sure, §227.57
(1), Stats., limits this Court's review of the DNR's decision in this case to the
record developed at the administrative level. That said, some of the exhibits
sought to be stricken are in fact contained in the administrative record. Those
that are not are simply not relied upon by the Court in this decision.

APPLICABLE LEGAL STANDARDS
CONTROLLING THIS JUDICIAL REVIEW

The "separation of powers" doctrine requires that the courts' participation
in establishing environmental policy in Wisconsin be nonexistent. On the other
hand, the courts' role in enforcing environmental laws adopted by the appropriate
policymaking bodies in this state (the legislative and executive branches) is an
important one, albeit quite limited. Cf. Clean Wisconsin, Inc. v. Public Service
Commission, 282 Wis. 2d 250, 306, 700 N.W.2d 768 (2005). Our Supreme
Court provides a succinct but comprehensive statement of that role in Stafe ex
rel. Boehmv. DNR, 174 Wis. 2d 657, 665-667, 497 N.W. 2d 445 (1993):

[1] [_2_1 @The purpose of WEPA is to insure that agencies consider
environmental impacts during decision making. Wisconsin's Environmental
Decade, Inc. v. Public Service Commission, 79 Wis.2d 409, 416, 256 N.W.2d 149
(1977) ( WED III); City of New Richmond v. Wisconsin Dept. of Natural
Resources, 145 Wis.2d 535, 542, 428 N.W.2d 279 (Ct.App.1988). WEPA is
procedural in nature and does not control agency decision making. Rather, it
requires that agencies consider and evaluate the environmental consequences of
alternatives availabie to them and undertake that consideration in the framework
provided by sec. 1.11, Stats. WED III, 79 Wis.2d at 416, 256 N.W.2d 149; New
Richmond, 145 Wis.2d at 542, 428 N.W.2d 279.




[31 ™ WEPA requires that all state agencies prepare an EIS for “every
recommendation or report on proposals for legislation and other major actions
significantly affecting the quality of the human environment....” Section
1.11(2)(c), Stats. Thus, only if it is a major action significantly affecting the
quality of the human environment is an EIS to be conducted. Wisconsin's
Environmental Decade, Inc. v. Wisconsin Dept. of Natural Resources, 115 Wis.2d
381, 394, 340 N.W.2d 722 (1983). In the instant case, the DNR concluded that an
EIS was not required because the landfill proposal was not a major action which
would significantly affect the quality of the human environment.

[4] ~= We must first determine the appropriate standard of review for a negative
EIS determination by a state *666 agency. The test as to whether an EIS should
be conducted is one of reasonableness and good faith. Wisconsin's Environmental
Decade, Inc. v. Dept. of Industry, Labor & Human Relations, 104 Wis.2d 640,
644, 312 N.W.2d 749 (1981); WED III, 79 Wis.2d at 423, 256 N.W.2d 149. The
often repeated two-part test of this reasonableness and good faith standard is as
follows:

First, has the agency developed a reviewable record reflecting a preliminary
factual investigation covering the relevant areas of environmental concern in
sufficient depth to permit a reasonably informed preliminary judgment of the
environmental consequences of the action proposed; second, giving due regard to
the agency's expertise where it appears actually to have been applied, does the
agency's determination that the action is not a major action significantly affecting
the quality of the human environment follow from the results of the agency’s
investigation in a manner consistent with the exercise of reasonable judgment by
an agency committed to compliance with WEPA's obligations?

WED III, 79 Wis.2d at 425, 256 N.W.2d 149.7%

EN2. Other cases which have quoted and applied this two-part test include: New
Richmond, 145 Wis.2d at 542-43, 428 N.W.2d 279; Town of Centerville v. Dept.
of Natural Resources, 142 Wis.2d 240, 246-47, 417 N.W.2d 901 (Ct.App.1987);
Wisconsin's Environmental Decade, Inc, v. Dept, of Natural Resources, 115 Wis.2d
381, 391, 340 N.W.2d 722 (1983); Wisconsin's Environmental Decade, Inc. v.
Dept. of Natural Resources, 94 Wis.2d 263, 268-69, 288 N.W.2d 168

(Ct.App.1979).

[5]1 —™ Accordingly, we first review the adequacy of the record developed by the
DNR. We examine the record to see whether the DNR considered relevant areas
of environmental concern and whether the DNR conducted a preliminary factual
investigation of sufficient depth to *667 permit a reasonably informed
preliminary judgment of the environmental consequences of the proposed action.
WED III, 79 Wis.2d at 425, 256 N.W.2d 149. We conclude that the record in this
case reflects a sufficient preliminary investigation into the relevant areas of
environmental concern to permit a reasonably informed preliminary judgment as
to the environmental consequences of the proposed landfill. The record exceeds
that which was envisioned by WED III.
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“ The record produced by the agency need not follow any particular
form. WED III, 79 Wis.2d at 425 n. 15, 256 N.W.2d 149. All it must do is “reveal
in a **450 form susceptible of meaningful evaluation by a court the nature and
results of the agency's investigation and the reasoning and basis of it conclusion.”
Id. The record need not contain a primary document supporting each conclusion.

While this court's mandate on judicial review of an EIS denial by DNR
under WEPA mirrors that of the Court of Appeals, the appellate courts owe no
deference to the trial court's conclusions. Rather, appellate review examines the
record independently to determine whether (1) the DNR has adequately
developed a reviewable record reflecting a sufficient preliminary investigation of
relevant areas of environmental concern and (2) the DNR's denial followed from
the results of the DNRs investigation in a manner consistent with the exercise of
reasonable judgment, given a deferential standard of review. Cify of New
Richmond v. DNR, 145 Wis. 2d 535, 543 and 548, 428 N.W. 2d 279 (Ct.App.
1988). Because the Court of Appeals is essentially uninterested in whether this
court is right or wrong in this case, see Stafford Trucking Inc. v. DILHR, 102 Wis.
2d 256, 260, 306 N.W. 2d 79, 82 (Ct.App. 1981), the Court's discussion here will
be abbreviated, especially given petitioners' presumed preference for speed over
prolixity at the trial court level.

ADEQUACY OF THE RECORD

There can be little doubt as to the adequacy of the record in this case
under the test set forth above in Wisconsin’s Environmental Decade and Boehm,
even granting petitioners' argument that there is some duplication of documents
in the approximately 7300-plus pages (not to mention compact discs) that
constitute the official record. The precise manner in which a reviewable record is
assembled is a matter for the sound discretion of the DNR. Wisconsin's
Environmental Decade, supra, at 442. Here, the record contains photographs,
maps, public comments, responses to public comments, diagrams, discussion by
the various agencies involved and their employees, and descriptions/evaluations
of soil conditions, flora, fauna, endangered species, threatened species, interests
of private landowners, forest lands, tribal interests, rivers, streams, surveys,
mitigation plans, protocols for all stages of construction, and more.

The administrative record in this case also includes an Environmental
Assessment (EA) prepared by the DNR in conjunction with the United States
Army Corps of Engineers under Wis. Admin Code § NR 150.02(9), which
requires the assessment to identify the proposed actions's effect on the
environment, consider alternatives, and provide evidence as to whether the
proposed action is a major action requiring preparation of an EIS.

As in City of New Richmond, supra at 546-547, the extent of the DNR’s
investigation here is in sharp contrast to the actions of the PSC found to be
inadequate in Wisconsin's Environmental Decade and the record assembled by



the DNR exceeds that envisioned by the Wisconsin's Environmental Decade
court.

The DNR'’s decision eschewing an EIS thus satisfies the first prong of
Wisconsin’s Environmental Decade’s test. If this type of record is inadequate in
the eyes of petitioners, their recourse is political, not legal, because this record
easily satisfies the current law as interpreted by a higher courts.

REASONABLENESS OF THE DNR'S DECISION

The second prong, i.e. the reasonableness of the DNR’s determination
that the 321 mile petroleum pipeline project bisecting Wisconsin is not a major
action significantly affecting the environment, presents a closer question,
especially when, at first blush, the natural reaction of the casual observer is "How
can that be?" However, once again, when analyzed under the controlling case
law, the DNR’s decision must stand.

We begin with the higher courts' directive:

"In determining the reasonableness of the DNR'’s decision that an EIS is
not required, we defer to the technical expertise of the department.
[Citation omitted] This is particularly appropriate here because the DNR is
the state agency possessing staff, resources, and expertise in
environmental matters. [Citation omitted] Courts are ill-equipped, for
example, to determine whether a given level of dioxin introduced into the
food chain represents a significant environmental issue. It is possible that
any change in our environment may be viewed as a "major action" by the
public. Nonetheless, the language in WEPA sec. 1.11 maintains a
distinction between major actions requiring an EIS and non-major matters
that do not. We must rely on the department for its expertise in making
such technical scientific determinations as long as it acts reasonably
based on an adequately developed record.”

City of New Richmond, 145 Wis. 2d at 548. See also Boehm, 174 Wis. 2d at 666.
Moreover, if the DNR'’s determination was reasonable and made in good faith, it
is immaterial that this court might have reached a different conclusion from the
same record.

"Once an agency has made its fully informed and well-considered
decision, a reviewing court may not interfere with [the] agency decision not
to prepare an EIS."

Larsen v. Munz Corp. 167 Wis. 2d 583, 606-07, 482 N.W. 2d 332 (1992).



"The test is not whether this court ... would have ordered an EIS for this
project; rather, the test is whether the ... decision not to prepare an EIS
was reasonable under the circumstances."

Id. at 608.

The DNR regulations promulgated under WEPA define "major action" as
"an action of such magnitude and complexity that the action will have significant
effects upon the quality of the human environment...." Wis. Admin. Code §NR
150.02(16). "Significant effects”, in turn, are defined as "considerable and
important impacts of major state actions on the quality of the human
environment." /d. at §NR 150.02 (25). The defense briefs substantially highlight
the determination by the DNR that the pipeline project is not a "major action", and
thus exempt from the EIS requirement, demonstrating how this conclusion
follows from the assembled record. See "Responding Brief of Respondent
Wisconsin Department of Natural Resources" ("DNR brief"), pages 14, 19-23,
and "Endbridge Energy Limited Partnership's Response to Initial Brief for
Petitioner" ("Endbridge Brief'), 19-40. Those arguments will not be repeated
here, but suffice it to say that the court agrees that they show a reasonable and
good faith conclusion flowing from the developed record. To pass muster on
judicial review, the DNR's determination need not be the only reasonable
conclusion, or even the most reasonable conclusion. If it is but one reasonable
conclusion among several, the court must sustain it.

Petitioners repeatedly attack the substantive adequacy of the DNR's
Environmental Assessment (EA) in their challenge to the DNR’s determination
that no EIS is required. However, as Endbridge Energy points out, these are two
separate issues, the latter being properly before the court and the former not,
since it was not pleaded in the Petition for Review. (Endbridge brief, page 19-20,
n. 7) Itis not this court's role to evaluate the adequacy of the EA's contents
here, but only the reasonableness of the DNR's conclusion that an EA is all that
WEPA requires for this pipeline project. Clean Wisconsin Inc., supra, at 376; see
also Larsen v. Munz Corp., 167 Wis. 2d 583, 482 N.W.2d 332 (1992). Even so,
the defense briefs largely dispense with petitioners’ substantive objections to the
EA, such that this court would be hard-pressed to find the EA deficient under
WEPA, even conceding petitioners’ argument that the document is far from
perfect.

CONCLUSION

The petition for review is denied. Under the test first articulated in
Wisconsin's Environmental Decade, Inc. v. Public Service Commission, 79 Wis.
2d 409, 256 N.W. 2d 149 (1977) and subsequently reaffirmed in multiple cases,
the record prepared by the DNR is adequate and its decision not to prepare an
EIS was reasonable.



Dated this 14th day of June, 2007.

Richard G—Niess
Circuit Judge

CC: Attorney Brent Denzin
Attorney Thomas M. Pyper
Assistant Attorney General Philip Peterson
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