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DAIRYLAND POWER

COOPERATIVE

June 11, 2007

Mr. Robert Eckdale

Wisconsin Department of Natural Resources
Bureau of Air Management

P.O. Box 7921

Madison, WI 53707

Dear Mr. Eckdale:

SUBJECT:  Proposed Order AM-32-05 Request for Rule Revisions to Chapter NR 446
that Adopt the Federal Clean Air Mercury Rule (CAMR) and Achieve Additional

Mercury Reductions from Coal-Fired Electrical Generating Units after CAMR
Implementation

Dairyland Power Cooperative (DPC) submits these comments on the Wisconsin Department of
Natural Resources (WDNR) proposed rule relating to revision of Chapter NR 440 and NR 446
Wis. Adm. Code relating to the establishment of provisions for major electric generating units in
Wisconsin to comply with the Clean Air Mercury Rule (CAMR) promulgated by U.S.
Environmental Protection Agency (EPA). The proposed revisions to Chapter NR 446, if

promulgated, would repeal certain existing provisions of the state’s air mercury rule and create
new provisions.

DPC is a rural electric cooperative, generation and transmission utility, with headquarters in La
Crosse, Wisconsin. DPC provides the wholesale electrical requirements and other services for
25 member electric distribution cooperatives and 19 municipal utilities. These cooperatives and
municipals, located in four states (Wisconsin, Minnesota, Towa and Illinois), in turn, supply the
energy needs of more than half a million people.

DPC’s generation resources include coal, natural gas, hydro, wind, landfill gas, and animal
waste. The coal-fired generating units that DPC owns and operates would be impacted by the
rules that WDNR has proposed and, thus, DPC has an interest in the development of this rule.

The WDNR’s published Scope Statement for Chapter NR 446 states: “The purpose of this action
is to revise the state rule to mirror the federal CAMR requirements.” (Emphasis added.)
However, certain rule provisions that WDNR has proposed do not, in fact, “mirror” the EPA’s

CAMR rule. We are gravely concerned that WDNR has deviated from the published Scope
Statement for this rule.
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First, the inclusion of the 90% mercury emission reduction requirement (as well as other
provisions in proposed Order AM-32-05) violates the statutory requirement for state and federal
consistency with regard to the promulgation of a mercury emission standard. As a consequence,
proposed Order AM-32-05 exceeds the WDNR’s statutory rulemaking authority and is
inconsistent with the Scope Statement prepared by the WDNR. A 90% emission reduction
requirement is more stringent than the reduction percentage required by the federal CAMR.
Likewise, the following provisions in the proposed rule are inconsistent with, or are otherwise

more stringent than, the emission standards (including administrative requirements) that are
associated with the federal CAMR rule:

e The failure to allow inter-state or intra-state emission trading;
e The sunsetting of emission allowances granted to retired units;
e The failure to allow banking of mercury reductions;

e The creation of an unworkable and overly complex output-based allocation
methodology;

e The retirement of any unused new unit set-aside allocations that could be crucial to
compliance of existing generation.

The inclusion of these more stringent emission standards is in direct violation of the statutory
requirements contained in Wis. Stat. §§ 285.11(9) and 285.27. Further, the WDNR failed to
complete the statutorily required analysis to support a finding which justifies these more
stringent emission standards as required by Wis. Stat. §§ 285.11(9) and 285.27(2)(b).

The WDNR lacks authority to simply adopt the proposed mercury emission standards for
existing sources. See, Wis. Stat. §§ 285.11(9) and 285.27(1). The statute authorizing the WDNR
to promulgate an emission standard for mercury does not require a specific percent emission
reduction. See Wis. Stat. § 285.27(2)(b). Instead, this statute directs the WDNR, before
promulgating an emission standard for mercury, to make a finding under Wis. Stat. §
285.27(2)(b) that a more stringent “standard is needed to provide adequate protection for public
health or welfare” and, further, under Wis. Stat. § 285.27(2)(b)3., to make “a finding that the
chosen compliance alternative reduces risks in the most cost-effective manner.”

The inclusion of these more stringent emission standards in the proposed rule also violates the
statutory requirement in Wis. Stat. § 227.135(1)(f) that a scope statement provide a summary and
preliminary comparison of a proposed rule to any existing or proposed federal regulation. This is
because the Scope Statement developed here indicated that the state rule would “mirror” the
CAMR. Clearly proposed Order AM-32-05 does not “mirror” the CAMR.

The deviation from the Scope Statement has also resulted in the Scope Statement failing to
provide affected parties with the requisite knowledge and notice needed to effectively evaluate
their right to request an economic impact report as permitted under Wis. Stat. § 227.137. An
economic impact report would have provided critical information necessary for the public,
regulators, and the regulated community to better understand and comment upon the full impact
of the potential options under consideration.
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In addition, the WDNR failed to comply with the requirement of Wis. Stat. § 227.14(2m)(4),
which requires the WDNR to prepare a fiscal estimate for each proposed rule before it is
submitted to the legislative council staff for review. The statute requires the fiscal estimate to
include “the major assumptions used in its preparation and a reliable estimate of the fiscal impact
of the proposed rule, including...For rules that the agency determines may have a significant
fiscal effect on the private sector, the anticipated costs that will be incurred by the private sector
in complying with the rule.” Wis. Stat. § 227.14(2m)(4)(b). The WDNR f{ailed to include a
“reliable estimate™ of the costs of compliance with the revisions to NR 446 for the 48 existing
electrical generating units that are operated by the eight utilities named in the estimate. In fact,
the fiscal estimate provides no actual estimate of these costs. Here again, a fiscal estimate would
have provided critical information necessary to better understand and comment upon the full
impact of the potential options under consideration by the WDNR.

Finally, the WDNR’s failure to “mirror” the CAMR rule language caused the WDNR to
improperly and incompletely analyze the potential effect of the proposed revisions to NR 446 on
small businesses. The WDNR improperly relied upon the EPA’s economic analysis which is
associated with and premised upon states implementing the model federal rules. EPA’s small
entity economic analysis cannot be used to support any option other than full implementation of
the EPA’s recommended model rules to implement CAMR. However, since the proposed
revisions to NR 446 do not “mirror” or otherwise incorporate the CAMR rule language, the
WDNR failed to lawfully carry out its responsibilities under Wis. Stat. § 227.114.

Despite all of the foregoing substantive and procedural requirements, the WDNR included
language in proposed Order AM-32-05 focusing on a 90% mercury emission reduction
requirement without first making the statutorily required findings (supported by written
documentation) that residual risks to public health exist after implementing CAMR and that a
90% reduction requirement is the most cost-effective compliance alternative to reduce those
risks. This is of particular concern in light of EPA’s determination that the federal model rules

are the most cost-effective manner for controlling mercury emissions from utility units. See 70
Fed. Reg. 28606 (May 18, 2005).

Our comments on specific aspects of the WDNR’s AM-32-05 rule proposal follow.
A. The EPA’s Clean Air Mercury Rule is the Right Mercury Rule for Wisconsin

Dairyland Power supports adoption of the federal version of the EPA’s CAMR rule, including
the EPA’s “Model Cap-and-Trade Program.” We oppose all deviations from the federal CAMR
rule and the Model Cap-and-Trade Program that WDNR has included in the proposed rule
revisions in AM-32-05. When EPA was in the process of moving forward to finalize the CAMR
rule, DPC supported EPA’s initiative since we viewed the CAMR rule as achieving an

acceptable balance among environmental, energy, and economic objectives and impacts. Today,
we still hold that view.

As we explain elsewhere in our comments, research studies indicate that there is little benefit in
reducing mercury deposition with more stringent, and very costly, requirements to reduce utility
boiler mercury emissions beyond what is required by EPA’s CAMR rule.
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In the preamble to the federal CAMR rule, EPA makes the following statements regarding the

benefits of the cap-and-trade approach to regulating mercury (Hg) air emissions from the electric
utility sector:

Such a “cap-and-trade” approach to limiting Hg emissions is the most cost-
effective way to achieve the reductions in Hg emissions from the power sector.

The added benefit of the cap-and-trade approach is that it dovetails well with the
sulfur dioxide (SO;) and nitrogen oxides (NOy) emission caps under the final
Clean Air Interstate Rule (CAIR) that was signed on March 10, 2005. CAIR
establishes a broadly-applicable cap-and-trade program that significantly limit
SO; and NOy emissions from the power sector. The advantage of regulating Hg
at the same time and using the same regulatory mechanism as for SO, and NOy is
that significant Hg emissions reductions, especially reductions of oxidized Hg,
can and will be achieved by the air pollution controls designed and installed to
reduce SO, and NOy. Significant Hg emissions reductions can be obtained as a
“co-benefit” of controlling emissions of SO, and NOy; thus, the coordinated

regulation of Hg, SO, and NOy allows Hg reductions to be achieved in a cost-
effective manner.’

Taking into consideration what EPA states in the preamble excerpt above, WDNR needs to step
back and take a comprehensive view of all the air quality related rules that are currently in the
regulatory pipeline. We encourage WDNR to take into account what is practicable and
achievable without putting ratepayers at too much risk.

The WDNR’s Air Management Bureau has seemingly been unwilling to acknowledge the extent,
and for that matter the heavy cost, of the air emission control equipment that will be retrofit on
Wisconsin’s coal-fired electric utility boilers to achieve compliance with the CAIR rule. It is
paramount that WDNR consider the integration of NR 446 mercury rule with the proposed CAIR
rule (Order AM-03-06); doing so should give WDNR the reason to pull back from the path of

creating mercury air emissions rules that are more stringent than what EPA is requiring of the
states.

B. DPC Has Co-Sponsored Research in Atmospheric Deposition of Mercury in Wisconsin:
Studies Show That Even Eliminating All WI. Utility Coal-Fired Boilers Only Results in
Reduction of Mercury Deposition of Less Than 5 Percent

In May 2002, Atmospheric and Environmental Research, Inc. (AER) conducted a Wisconsin
mercury atmospheric deposition case study” designed to gauge how estimates of mercury
deposition in Wisconsin and neighboring states respond to changes in source emissions from
those states. The research was sponsored by the Wisconsin Utilities Association (WUA) and
DPC and managed by the Electric Power Research Institute (EPRI). A copy of the study report
was delivered to WDNR and a formal presentation of the research findings was made to Air
Management Bureau staff in June of 2002. For the record on AM-32-05, we have enclosed with
our comment letter a copy of the May 2002 AER study report.

! Federal Register / Vol.70, No. 95 / Wednesday, May 18, 2005 / Rules and Regulations, Page 28606

2 Vijayaraghavan, K., K. Lohman, P. Karamchandani and C. Seigneur, 2002. Modeling Deposition of Atmospheric
Mercury in Wisconsin, Report CP136-02-1 to the Electric Power Research Institute (EPRI), Palo Alto, CA.
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The study simulated the transport, chemical, and physical transformations of mercury emissions
using detailed chemical, meteorological, precipitation, and geographic data. The model
simulations focused on the upper Midwestern and Northeastern United States. The WDNR's
own inventory of in-state sources of mercury emissions was a primary input to the model.

At the time that the WUA and DPC sponsored the 2002 AER study, WDNR was considering
“state-only” rules to required Wisconsin’s major electric utilities to make extreme and very
costly reductions in mercury air emissions from their coal-fired boilers. Also at that time, DPC
and WUA members had told WDNR that we would support rules to reduce the level of mercury
in the environment including reasonable state rules for reducing mercury air emissions from
coal-fueled power plants. Considering the large gap that existed in the viewpoints as to what
would be practical and effective rules for Wisconsin, the utilities sponsored the AER study with

the desire for electric consumers and state policy makers to be more informed of the science
behind the mercury deposition issue.

The results of the 2002 AER atmospheric modeling study indicated that when Wisconsin coal-
fired electric utility boiler mercury emissions are completely eliminated (i.e., set to zero as an
input to the model), wet mercury deposition declines by less than 4% at the four Wisconsin
mercury monitoring sites and by less than 5% over most areas of the state. The study clearly
shows that there would be limited environmental benefit achieved from the rules that WDNR
was proposing. Although the study did not specifically evaluate the direct impact that reducing
in-state mercury reductions would have on state fish advisories, since the expected reduction in
the level of mercury deposited to lakes is so low (less that 5% if all the coal-fired boilers were
shut down), no reduction in fish advisories would be anticipated. This is very important since

much of the public support for extreme rules has been based on the potential to reduce state
mercury fish advisories.

In 2007, and with WDNR proposing rules including mercury reduction requirements exceeding
EPA’s CAMR requirements and which do not include EPA’s cap-and-trade program, DPC and
WUA member utilities once again collaborated in sponsoring a study by AER to provide an

update to the study conducted in 2002. We report the findings of this most recent study below.

C. The Results of the 2002 Study of Mercury Deposition in Wisconsin Are Still Valid and
Studies Conducted Since 2002 Either Corroborate or Further Validate Those Results

The WUA member electric utilities and DPC have collaborated in sponsoring a study by AER,
the same research firm and author of the 2002 study of atmospheric deposition of mercury in
Wisconsin that is referenced in our comments above. The primary objective of the 2007 AER
research was to review studies conducted since 2002 to assess whether the results of AER’s 2002
modeling are affected by new research results and also to evaluate the extent to which these new
studies show similar findings regarding mercury deposition in Wisconsin.

Conclusions from the 2007 AER study report are presented below.

e Recent advances in our knowledge of atmospheric mercury processes do not have any
significant effect on the results of the 2002 study.



