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Item No. 

Modification and Adoption of Board Order DG-23-1 0, creation of NR 850 and revision to NR 142 relating to 
SUBJECT: water use fees, adopted by the Board in August 2010, and modified based on input from the Senate. 

FOR: OCTOBER 2010 BOARD MEETING 

TO BE PRESENTED BY: 
Eric Ebersberger, Bureau of Drinking Water & Groundwater 

SUMMARY: 

Board Order DG-23-IO rescinds a portion ofNR 142 and creates NR 850. NR 850 specifies an annual fee for persons 
who withdraw more than 50 million gallons of water per year fi'om the waters of the Great Lakes basin. 

The lUle sets fOlth definitions and specifies a method for assessing the fee, provides for an exemption, and specifies 
maximum fees. Based on a request from the Senate Committee on Environment, the lUle adopted by the Board in August 
2010 has been modified to provide for a lower cap on fees for small businesses. 

RECOMMENDATION: Modification and Adoption of Board Order DG-23- IO, creation ofNR 850 and revision to NR 
142 relating to water use fees. 

LIST OF ATTACHED MATERIALS: 

No 0 Fiscal Estimate Required 

No 0 Environmental Assessment or Impact Statement Required 

No D Background Memo 

APPROVED: 

Bureau Dir 

Secretary, Matt Frank 

cc: Laurie J. Ross· AD/S 

Date 
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State of Wisconsin 
CORRESPONDENCEIMEMORANDUM ---------.:...:..:.;,;,.:,..~------= 

DATE: October 15, 2010 FILE REF: OG-23-10, NR 850 

TO: Members, Natural Resources Board 

FROM: Matt Frank, ~ 

SUBJECT: Recommendation for adoption of proposed modifications to Board Order OG-23-1 0, 
creation ofNR 850 and revisions to NR 142 relating to water use fees, adopted by the Board 
in August 2010, and modified base on input from the Senate Committee on Environment to 
include a lower cap on fees for small businesses. 

1. Why the rule modification is being proposed 
The Board adopted NR 850 at its August, 20 I 0 meeting in Superior, Wisconsin. The Senate Committee 
on Environment held a hearing on the rule on September 29, 2010 at which it heard testimony from 
persons concerned about the potential adverse economic impact resulting from the imposition of a large 
water use fee on a small business. As a result, the Senate Committee on Environment has requested that 
the department consider a modification to the rule that would limit the annual water withdrawal fee for a 
small business-as defined in s. 227.114 (I), Stats., to $1,000. (Section 227.114 (1), Stats., defines "small 
business" to mean "a business entity, including its affiliates, which is independently owned and operated 
and not dominant in its field, and which employs 25 or fewer full-time employees or which has gross 
sales of less than $5,000,000.") The department has modified the rule in accordance with the Senate 
Committee's request. The department anticipates that the proposed change will decrease revenues to the 
water use program revenue appropriation by less than $10,000 annually. The modification does not 
increase fees for any other water users. Total revenues to the appropriation are expected to be 
approximately $980,000 annually. While comprehensive data regarding all water withdrawals is not yet 
available, the data the department does have suggests that few small businesses withdraw more than 50 
MGY. Aquaculture is the only large water-using industry with small business entities of which we are 
aware. We are aware of four small businesses in the aquaculture sector that withdraw more than 50 
MGY. 

Statutory Background: Section 281.346 (12)(c), created in 2009 Wisconsin Act 28 (the 2009-11 biennial 
budget bill), directs the department to promulgate a rule specifying an annual fee for persons who 
withdraw more than 50 million gallons per year from the waters of the Great Lakes basin. Revenue from 
the fee will be deposited to an appropriation funding the implementation of the Great Lakes Compact in 
the state. Section 281.346 (12) also provides that any person with a water supply system anywhere in the 
state with the capacity to withdraw an average of 100,000 gallons per day in any 30-day period must pay 
to the department an annual base fee of $125. The fee imposed in this rule for persons withdrawing more 
than 50 million gallons per year from surface or groundwater in the Great Lakes basin will be in addition 
to the base fee. 

2. Summary of the modified rule. 
This rule clarifies that the annual $125 base fee will cover all water supply systems on one property or a 
single public water supply, and the rule implements an additional Great Lakes basin-specific fee on 
persons who withdraw more than 50 million gallons of water per year (MGY). As shown in Table I 
below, the fee for persons withdrawing more than 50 MGY in the Great Lakes basin is structured in tiers, 
with the first tier imposing a fee of$1.50 per million gallons withdrawn between 50 MGY and lOa MGY. 
The second tier imposes a fee of$2.00 per million gallons withdrawn between 100 and ISO MGY. The 
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fee per million gallons increases by $0.50 for each 50 million gallon tier up to the point where each 
million gallons pumped over 500 million gallons is charged a fee of $6.00. The rule caps the fee for 
withdrawals exceeding 50 MGY from the Great Lakes basin at $9,500 for all water supply systems on any 
contiguous property or for a public water supply system; however, as modified pursuant to the Senate 
Committee on Environment request, the rule imposes a separate cap 0[$1,000 for small businesses. 



Great Lakes Basin-Specific Fee for Withdrawals> 50 MGY 
Amount Withdrawn Fee Per Million Gallons 

>50 MGY to 100 MGY $1.50 
100 MGY to 150 MGY $2.00 
150 MGY to 200 MGY $2.50 
200 MGY to 250 MGY $3.00 
250 MGY to 300 MGY $3.50 
300 MGY to 350 MGY $4.00 
350 MGY to 400 MGY $4.50 
400 MGY to 450 MGY $5.00 
450 MGY to 500 MGY $5.50 

500 MGY + $6.00 

3. How the proposal affects existing policy. 
The proposal contained in this order repeals a provision ofNR 142 that provided authority to assess water 
withdrawal fees on persons making withdrawals from the waters ofthe state in amounts averaging 
100,000 gallons per day or more in any 30-day period. Those fees ranged from $35 to $500 dollars 
depending on the amount of the withdrawal. However, the fee program and the registration program 
associated with it were not implemented by the depattment. 

4. Hearing Synopsis, Public Comments, Rules Clearinghonse Comments, and Post Hearing 
Contacts. 

Public Hearings: The department held five joint hearings between June 28'h and June 30'\ 20 I 0 to solicit 
comments on NR 850 Water Use Fees, NR 852 Water Conservation & Water Use Efficiency, and NR 856' 
Water Use Registration & RepOIiing. The department held a hearing in Milwaukee on June 28'h, 2010; in 
Ashland and Green Bay via videoconferencing on June 29'\ 20 I 0; and in Wausau and Madison via 
videoconferencing on June 30'h, 2010. A combined total of24 persons attended the hearings, and 3 
persons provided oral comments. 

Public Comment: The department received relatively few oral or written comments on NR 850 during the 
public comment period. Comments reflected both support and opposition for the $9,500 annual cap on the 
fee; concerns that the department review the fee over time to ensure that it raises revenue sufficient to 
fund water use program needs; questions related to how the fee revenue would be spent; and comments 
suggesting that the fee should not apply to certain types of withdrawals. 

Rules Clearinghouse Comments: All changes recommended by the Legislative Council Rules 
Clearinghouse were incorporated. 

Post Hearing Contacts: None on NR 850. 

Senate Committee on Environment Testimony: Persons testitying at the September 29, 2010 hearing held 
on the rule before the Senate Committee on Environment expressed concern over the potentially adverse 
environmental impact that large water use fees could have on small businesses-specifically on 
aquaculture operations. 

5. Information on environmental analysis, if needed. 
No environmental analysis is required. This action is a Type III action under Ch. NR 150, Wis. Admin. 
Code. 

6. Final Regulatory Flexibility Analysis. 
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Although the rule will primarily affect public water systems, power companies, and large industrial water 
users, small businesses that will be affected include agricultural operations, including irrigation, livestock, 
and aquaculture. The department lacks comprehensive data regarding water withdrawals; however, the 
data the department does have suggests that relatively few small businesses withdraw more than 50 MGY. 
The proposed modification would limit the fees charged to a small business to $1,000. 

Small businesses that withdraw an average of 100,000 gallons of water per day or more in any 30-day 
period must report their calendar year water usage to the depmtment by March I of the following calendar 
year. Minimal computer skills will be necessary to report the amount of water withdrawn annually. Fees 
based on the amount of water withdrawn must be paid by June 30th

• The department is developing an on­
line reporting mechanism for water withdrawals that is expected to be easy to use and take little time to 
complete. 






















