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(R 12/09) 
NATURAL RESOURCES BOARD AGENDA ITEM Item No. 

3.B.1 

SUBJECT: Request for adoption of Board Order IS-07-1 0 relating to invasive species housekeeping rule revisions 

FOR: __ M_A_y---,-,_2-,--Ol __ O __ BOARD MEETING 

TO BE PRESENTED BY: Pete Flaherty 

SUMMARY: 

Proposed Board Or<ler IS-07-1 0 makes housekeeping revisions to ch. NR 40, "Invasive Species Identification, 
Classification and Control", which took effect September 1,2009 following adoption by the Board in April, 2009. 

After the enactment 01'2009 Wisconsin Act 55 (effective November 12,2009), a review of ch. NR 40 was conducted to 
identify how ch. NR 40 should be revised to conform to the Act. Portions of ch. NR 40 (relating to overland transpOit 
and the launching in navigable water of a vehicle, boat, trailer 01' equipment with aquatic plants 01' animals attached) 
became unnecessary in light of new statu tory language created by Act 55, and should now be removed from the rule. 

In addition, department staff and members of the public identified various drafting errors and other potential prob lems in 
ch. NR 40 as adopted. Chapter NR 40 has some incomplete 01' incorrectly described species classification boundmy 
descriptions, some incorrect species scientific names, some definitions and informational Notes that need editing 01' 
clarification, and some other drafting style and format corrections and "housekeeping" changes that should be made in 
order to better communicate the department's intent and pnrpose in adopting ch. NR 40. 

No one attended the public hearing and no written comments were received on the proposed rules. 

RECOMMENDATION : Adopt Board Order IS-07-10 

LIST OF ATTACHED MATERIALS: 

No 0 Fiscal Estimate Required 

No 0 Environmental Assessment or Impact Statement Required 

No D Background Memo 

APPROVED: 

SeOfiit~ry . Malt Frank 

Administr~to, Laurie Osterndorf 

~~/k-

cc: Laurie J. Ross - AD/S 

laurie Osterndorf - AD/S 

Todd Ambs - AD/S 

Paul Delong - AD/S 

Dave Siebert - AD/S 

Kelly Kearns - ER/6 

Tom Boos - FR/4 

Bill Horns - FH/4 

Martye Griffin - WT/4 

Jane Cummings Carlson - SCR 

Dale 

Dale 

Date 

Ves 0 AUached 

Ves 0 AUached 

Yes 0 Attached 

Jen Hallxwell - SS/RC 

Tom Van Haren - LEIS 

Jeff Bode - WT/4 

Bob Wakeman - SER 

Pete Flaherty - LS/B 



State of Wisconsin 
CORRESPONDENCE/MEMORANDUM --------------

DATE: March 25, 20 I 0 FfLE REF: 8300 

TO: Natural Resources Board 

FROM: Matt~ 

SUBJECT: Request for adoption of proposed Board Order IS-07-1 0, invasive species identification, 
classification and control revisions 

1. Why is rule being proposed? Chapter NR 40, Invasive Species Identification, Classification and 
Control, took effect September 1, 2009 following adoption by the Board in April, 2009. With the recent 
enactment of2009 Wisconsin Act 55, effective Nov. 12,2009, pOltions of two provi sions ofch. NR 40 
(relating to overland transport and launching of a vehicle, boat, trailer or equipment with aquatic plants or 
animals attached) became unnecessary and duplicative of statutory language, and must be removed from 
the rule. In addition, ch. NR 40 has some species classification boundary descriptions that are incomplete 
or incorrectly described, some species scientific names that are incorrect, some definitions and 
informational Notes that need editing or clarification, and some other style and fonnat corrections and 
"housekeeping" changes that should be made in order to better commun icate the department's intent and 
purpose in adopting the chapter. 

2. Summary of the rule, The proposed rule makes several "housekeeping" changes to ch . NR 40 relating 
to the identification , c lassification and control of invasive species. 

SECTION I. of the proposed Order creates a definition for the term "aquatic invasive species." The 
definition is needed for clarifi cation of an existing rule that authorizes the department to remove 
detrimental fi sh and other aquatic invasive species fi'om waters of the state. 

SECTION 2. revises the current definitions of "established "and "propagules," to clarify that they apply 
to organ isms other than plants, such as disease causing microorganisms. It also modifies the definition of 
"wild animal" to clarify that crayfish as well as fish are excluded from that term, consistent with the 
regulatory approach taken in the rest of ch. NR 40 regarding invasive fish and crayfish species. 

SECTIONS 3. and 8. of this proposed Order revise the descriptions of the boundary lines for 6 sp lit-listed 
invasive plant species (i.e., plants that are listed both as "prohibited" in one pari of the state and as 
"restricted" in another part of the state). In order to be consistent with other split-listed invasive plant 
species described in ch. NR 40, the prohibited and restricted area descriptions for these 6 plants are 
changed fium areas marked by boundary lines consisting of highways to areas that are defined by named 
counties. SECTIONS 3. and 8. also revi se the "prohibited" and "restricted" invasive plant species listings 
for ConiulII lIIaculallllll (Poison hemlock). The plant currently is listed as "prohibited" in all counties 
except Iowa and Grant counties, where it is listed as "restricted." The plant's status in Crawford, Dane, 
Green, Lafayette, Rock, Richland and Sauk counties is changed from "prohibited" to the reduced 
regulatory status of "restricted" due to its recently discovered relative abundance in those counties. The 
revisions also corTect the order of the county names to be alphabetical. 

SECTION 4. corrects the scientific name of snakehead fish, corrects inconsistencies in the use of Italic 
font for species scientific names, corrects the revised list of prohibited fish species to be in alphabetical 
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order, specifically lists or names the snakehead fish species that are considered viable in Wisconsin 
waters, and adds an informational Note that identifies nonnative fish species that the department has 
determined are not viable. 

SECTIONS 5., 6., 7., 9., 10., 11., 12., 13. and 15. create or amend informational Notes to various 
provisions of ch. NR 40. The Notes are created or revised to reflect changes made by 2009 Wisconsin 
Act 55 or changes made elsewhere in this proposed rule, or to correct staff position titles, email addresses 
or Internet links or other similar information. 

SECTION 14. revises the current bans in ch. NR 40 on the highway transport or launching of any vehicle, 
boat, boat trailer or other equipment that has an aquatic plant or aquatic animal attached. The revisions 
remove code language made largely redundant by the adoption of s. 30.07, Stats., as created by 2009 
Wisconsin Act 55, effective November 12,2009. Section 30.07, Stats., includes a ban On the placement 
or operation in navigable waters of any vehicle, watercraft or equipment with aquatic plants or aquatic 
animals attached to the exterior. As a compliment to s. 30.07, Stats., the proposed rule retains and revises 
language in ch. NR 40 banning the placement or operation in wetlands or non-navigable waters of any 
vehicle, watercraft or equipment with aquatic plants or aquatic animals attached to the exterior. The 
proposed rule exempts native duckweed and wild rice like s. 30.07, Stats., but unlike the statute, the 
proposed rule retains an exemption for vehicles, watercraft and equipment engaged in fire suppression. 

SECTION 16. of the proposed rule removes an unnecessary regulatory permit requirement that duplicated 
an existing statutory requirement relating to the introduction of nonnative aquatic plants. References to 
nonnative aquatic plants are removed from s. NR 40.07 (7) and the remaining rule is revised, for 
consistency, to require a ch. NR 40 permit instead ofa "written exemption" to introduce nonnative algae 
and cyanobacteria to waters of the state. A Note is added referring to the existing statutory permit 
requirement under s. 23.24, Stats., for introduction of nonnative aquatic plants. 

3. How does this proposal affect existing policy? The proposed rule is consistent with existing policy 
regarding invasive species and is intended to improve implementation of that policy. Section 23.22 (2) 
(a) and (b) 6., Stats., requires the department to establish a statewide program to control invasive species 
in this state, and as part of that program, to promulgate rules to identify, c1assilY, and control invasive 
species for purposes of the program. 

4. Hearing synopsis and responses to Rules Clearinghouse comments. A public hearing was held on 
Thursday, March 11,2010 in room G09 of the State Natural Resources Office Building (GEF 2) in 
Madison. No one attended the hearing. The deadline for submittal of written comments was March 21, 
20 I O. No written comments were received. 

The Legislative Council Rules Clearinghouse repori set out two comments. The Clearinghouse 
comments and the Department's responses are as follows: 

Comment 
5. a. The proposed definition of "aquatic invasive species" under s. NR 40.02 (3m) would include many 
non-aquatic organisms which may inhabit wetlands when no standing water is present. Is this the 
department's intent? 

Response 
Yes, to the extent that such wetlands are "waters of the state" under s. 281.0 I (18), Stats. "Waters of the 
state" includes those portions of Lake Michigan and Lake Superior within the boundaries of this state, and 
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all lakes, bays, rivers, streams, springs, ponds, wells, impounding reservoirs, marshes, watercourses, 
drainage systems and other surface water or groundwater, natural or artificial, public or private, within 
this state or its jurisdiction. The proposed definition is equivalent to the current definition of the same 
term in ch. NR 198, which relates to aquatic invasive species prevention and control grants. Although ch. 
NR 40 and ch. NR 198 were adopted under two different statutes and therefore could define the same 
term differently, both chapters deal with invasive species control, so to reduce potential confusion the 
Department believes that the proposed ch. NR 40 definition should be equivalent to the ch. NR 198 
definition. 

Comment 
5. b. In the plain language analysis, in the description of SECTION 14, "complement" should replace 
"compliment. " 

Response 
The spelling en'Or has been corrected. 

5. Who will be impacted by the proposed rule? How? The proposed rules will have minimal impact, if 
any, on the public. Interested parties may include the plant nursery industry, seed and agriculture 
industries, fish farmers, bait dealers, aquarium and ornamental fish dealers, land owners and managers, 
commercial fishers, anglers, gardeners, county and municipal governments, lake districts, government 
agencies, environmental and conservation organizations, and the Wisconsin Invasive Species Council. 

The proposed revisions should improve the public's ability to understand and comply with ch. NR 40. 

6. Information on environmental analysis, if needed. This is a Type III action under ch. NR 150, Wis. 
Adm. Code, therefore no Environmental Assessment is required. 

7. Small business analysis. The proposed rule is not expected to have a significant adverse effect on a 
substantial number of small businesses and may have favorable effects on a number of businesses by 
correcting and clarifying existing rules and by adding informational Notes to ch. NR 40. 

A. l. Describe the compliance andlor reporting requirements imposed on small business. No new 
compliance or rep0l1ing requirements are imposed by the proposed rule. 

2. Can these compliance andlor reporting requirements be made less stringent for small 
business? Not applicable. 

B. l. Describe the schedules or deadlines for compliance or reporting imposed on small business. 
Not applicable. 

2. Call these schedules or deadlines be made less stringent for small business? Not applicable. 

C. Can the compliance or reporting requirements for small business be consolidated or simplified? 
Not applicable. 

D. Can performance standards be established for small businesses in lieu of design or operational 
standards? Not applicable. 

E. Can small business be exempted from any or all requirements of the rule? Not applicable. 
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F. Final Regulatory Flexibility Analysis: 

1. Describe the type of small bnsiness that will be affected by the rule. Small businesses that may be 
affected by the proposed rule include the plant nursery industry, seed and agriculture industries, fish 
farmers, bait dealers, aquarium and ornamental fish dealers, businesses that own or manage land, and 
commercial fishers. 

2. Briefly explain the repOl·ting, bookkeeping and other procedures required for compliance with 
the rule. No new reporting, bookkeeping or other procedures are created by the proposed rule. 

3. Describe the type of professional skills necessary for compliance with the rule. No new 
professional skills are needed to comply with the proposed rule. 








































