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Request authorization for public hearing for Board Order DG-24-1 0, creation of Chapter NR 852 related to 
SUBJECT: Water Conservation and Water Use Efficiency for water users. 

FOR: MAY 2010 BOARD MEETING 
--------

TO BE PRESENTED BY: Kristy Rogers, Water Supply Specialist, Drinking Water & Groundwater Bureau 

SUMMARY: 

On May 27, 2008 Govemor Doyle signed 2007 Act 227, which contains Wisconsin's ratification of the Great Lakes-St 
Lawrence River Basin Water Resources Compact (Compact), and establishes the basis for a statewide water conservation 
and water use efficiency program. 

The purpose of proposed Chapter NR 852 is to specifiy mandatOlY water conservation and efficiency measures for waters 
of the Great Lakes Basin and withdrawals statewide that require a water loss approval; promote voluntaIY statewide water 
conservation tlu-ough identification of water conservation and efficiency measures; and guide other Depmtment 
regulatOlY, planning, resource management, liaison and financial aid determinations that require water conservation or 
water use efficiency as part of a statewide water conservation and efficiency program as required by s. 281 .346 (8), Stats. 

lllis chapter establishes mandatory water conservation and efficiency requirements for persons with certain levels of new 
or increased withdrawals or diversions of the waters of the state within the Great Lakes Basin and for withdrawals 
statewide that require a water loss approval. Persons subject to this chapter are categorized into one of tlu'ee levels, Tier 
I, Tier 2, or Tier 3. This tiered approach is being used to differentiate between the requirements for different types and 
levels of regulated activities, for example, withdrawals versus diversions. 

11lere are four mandatory water conservation and efficiency measures (CEMs) for all persons for whom water 
conservation and efficiency requirements are mandatory under this chapter. These CEMs arc determined to be cost 
effective, environmentally sound and economically feasible for all water use sectors. Implementation of additional CEMs 
is rpnllirpt1 fOI" Tip.!" ') ~nrl Tipr 1 rmlv 

RECOMMENDATION: Authorize public hearing for Board Order DG-24-1 0, creation of Chapter NR 852 related to 
Water Conservation and Water Use Efficiency for water users. 

LIST OF ATTACHED MATERIALS: 

No D Fiscal Estimate Required 

No 0 Environmental Assessment or Impact Statement Required 

No 0 Background Memo 

cc: Laurie J. Ross· AD/S 

Eric Ebersberger - OG/5 

Linda Haddix - LS/8 

Judy Ohm - LS/8 

Date 

Dale 

Date 

Yes 0 Attached 

Yes 0 Attached 

Yes 0 Attached 

'/- z / - / 0 



State of Wisconsin 
CORRESPONDENCEIMEMORANDUM -------------

DATE: 

TO: 

FROM: 

SUBJECT: 

May 6, 2010 

Members, Natural Resources Board 

Matt Frank, Se~ 

FILE REF: DG 24-10, NR 852 

Backgroun~~o 'for NR 852 Water Conservation and Water Use Efficiency 

1. Why is this rule being proposed? 
A. What event triggered the proposal? 
B. What issues are addressed in the proposal? 

The rule is being proposed to further define and provide clarity to new statutory 
authority for water conservation and efficiency measures for certain water 
withdrawals and diversions from the Great Lakes Basin and water withdrawals 
statewide that require approval for high water loss-i.e., withdrawals resulting in 
a water loss averaging more than 2,000,000 gallons per day in any 3~-day 
period. The rule also promotes statewide voluntary conservation through the 
identification of water conservation and efficiency measures. The rule was 
triggered by the adoption of 2007 Wisconsin Act 227, Great Lakes -St. Lawrence 
River Basin Water Resources Compact, which directs or authorizes the 
Department of Natural Resources to identify applications of Act 227 and establish 
program elements by administrative rule. The rule identifies specific water 
conservation and efficiency measures by water use sectors, for water 
withdrawals and diversions within the Great Lakes Basin and for high water loss 
approval statewide, as directed by Act 227. The rule will guide other Department 
regulatory, planning, resource management, liaison and financial aid 
determinations. 

2, Summary of the Rule, 

The new rule implements water conservation and efficiency measures (CEMs) 
for water withdrawals within the Great Lakes Basin, for diversions, and for 
withdrawals statewide that require a water loss approval. Persons subject to the 
rule are categorized into one of three levels, Tier 1, Tier 2, or Tier 3. The tiered 
categories differentiate between requirements for different types and levels of 
regulated activities: 

• Tier 1 includes new and increased withdrawals in the Great Lakes Basin 
that average 100,000 gallons per day or more in any 3~-day period but 
do not equal at least 1,000,000 gallons in any 30 consecutive days. All 
Tier 1 entitities must submit a plan and implement four mandatory 
CEMs. 

• Tier 2 includes new and increased withdrawals in the Great Lakes Basin 
that equal 1,000,000 gallons per day or more for any 30 consecutive 
days. Tier 2 entities must submit a plan and implement four mandatory 
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CEMs, and analyze four additional CEMs to determine whether they are 
economically feasible and cost-effective or present alternative CEMs 
that can be shown to reduce use or increase efficiency by 10% and are 
approved by the department 

• Tier 3 includes new and increased diversions in a community, or in a 
community in a county, that straddles the sUb-continental divide and 
new and increased withdrawals statewide that will result in a water loss 
averaging more than 2,000,000 gallons per day in a 30-day period. Tier 
3 entities must do the activities required for Tier 1 and Tier 2 as well as 
analyzing additional CEMs to determine whether they are feasible or 
effective. 

The four mandatory CEMs have been determined to be cost-effective and 
environmentally sound and economically feasible for all water use sectors. 

The rule sets forth procedures to implement the additional CEMs for persons in 
Tier 2 and Tier 3 and establishes requirements to conduct an analysis to 
determine if the CEMs are environmentally sound and economically feasible. 
The rule also sets forth requirements and procedures to submit a Water 
Conservation Plan to the Department and establishes a process for approval and 
reporting, and a process for enforcement. 

3. How does this proposal affect existing policy? 

2007 Wisconsin Act 227 directs the Department to expand the scope of the 
State's authority to manage water withdrawals and directs the Department to 
develop rules on water conservation and efficiency measures. Section 281.35, 
Stats., and Chapter NR 142, Wis. Admin. Code, establish procedures for persons 
statewide with a water loss averaging greater than 2,000,000 gallons per day in a 
30-day period to obtain approval from the Department. The rule will require 
these high water loss approvals to implement water conservation and efficiency 
measures. 

4. Has the Board dealt with these issues before? 
A. When? 
B. Board Action 

The Board dealt with water management and conservation in ch. NR 142, Wis. 
Adm. Code, implemented to protect and promote conservation of the waters of 
the state. Chapter NR 142 was originally effective November 1,1988 with 
revisions effective in March 2000. 

The new rule, ch. NR 852 is one of seven new rules that the Board will review 
from the Water Use Section this calendar year. The seven new rules are a result 
of the implementing legislation for the Great Lakes-St. Lawrence River Basin 
Water Resources Compact and statewide water use program. 

5. Who will be impacted by the proposed rule? How? 
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A person who makes a type of withdrawal subject to Tier 1, Tier 2 or Tier 3 will 
be required to implement CEMs as specified under this rule. Persons impacted 
by the rule are categorized into one of seven water user sectors: (1) public water 
systems; (2) commercial and institutional businesses with their own water supply; 
(3) dairy farm and livestock operations (including aquaculture) with their own 
water supply; (4) agricultural irrigation operations with their own water supply; (5) 
industrial operations with their own water supply; (6) electric power production 
operations with their own water supply; and (7) other operations with their own 
water supply. 

6. Information on environmental analysis, if needed. 

No environmental analysis is required. This action is a Type III action under ch. 
NR 150, Wis. Adm. Code. 

7. Small business analysis. 
A. 1. Describe the compliance andl or reporting requirements imposed on small 
business. 

2. Can these compliance and/or reporting requirements be made less stringent 
for small business? Explain. 

The reporting requirements are consistent with all business sectors including 
small businesses. The reporting requirements consist of submittal of a Water 
Conservation Plan and annual reporting of an approved plan including the 
following information: 

• A narrative summary of the success or failure of implemented CEMs. 
• A description of any additional CEMs implemented. 
• Additionally, for Tier 2 and Tier 3, documentation of the implementation of 

CEMs as specified under the required elements section for Tier 2 and 
Tier 3. 

The reporting requirements have not been made less stringent for small 
businesses because the enabling legislation gives no indication that such 
disparate treatment was intended. Section 281.346 (11) (d), Stats., requires that 
the Department annually assess the effectiveness of the water conservation and 
efficiency program in meeting the Great Lakes Basin water conservation and 
efficiency goals. The Department is required to provide the assessment to the 
Great Lakes Council and the Regional Body (representatives of the Governors of 
the eight Great Lakes States and the Premiers of Ontario and Quebec, Canada) 
and make it available to the public. The annual assessment of the water 
conservation and efficiency program requires the same level of reporting from all 
business sectors to provide for a consistent and accurate assessment of the 
program. 

B. 1. Describe the schedules or deadlines for the compliance or reporting 
imposed on small business. 
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2. Can these schedules or deadlines be made less stringent for small 
business? Explain. 

As stated in 7 A.1 - 2, the reporting requirements consist of the submittal of a 
Water Conservation Plan and annual reporting of an approved plan including a 
narrative summary of the success or failure of implemented CEMS and a 
description of any additional CEMS implemented. Additionally, for Tier 2 and 
Tier 3, documentation of the implementation of CEMs as specified under the 
required elements section for Tier 2 and Tier 3 is required. 

Section 281.346 (11) (d), Stats., requires that the Department annually assess 
the effectiveness of the water conservation and efficiency program in meeting the 
Great Lakes Basin water conservation and efficiency goals. The Department is 
required to provide the assessment to the Great Lakes Council and the Regional 
Body and make it available to the public. The annual assessment of the water 
conservation and efficiency program requires the same level of reporting from all 
business sectors to provide for a consistent and accurate assessment of the 
program. 

C. Can the compliance or reporting requirements for small business be 
consolidated or simplified? Explain. 

The Department is required under s. 281.346 (11) (d), Stats., to annually assess 
the effectiveness of the water conservation and efficiency program and needs 
consistent reporting data from all business sectors, including small businesses, 
to accurately assess the effectiveness of the program. The compliance and 
reporting requirements are not expected to be onerous. 

D. Can performance standards be established for small businesses in lieu of 
design or operational standards? Explain. 

The implementation of the CEMs for persons in Tier 2 or Tier 3 provide flexibility 
similar to performance standards by requiring an analysis of CEMs identified to 
be cost effective and environmentally sound and economically feasible for all 
water use sectors, including small businesses. 

E. Can small businesses be exempted from any of the requirements of the rule? 

The statute does not provide for an exemption of small businesses. 

F. Initial Regulatory Flexibility and Analysis 
1. Describe the type of small business that will be affected by this rule. 
2. Briefly explain the reporting, bookkeeping and other procedures 
required for compliance with the rule. 

This rule will affect small businesses that supply their own water using water 
supply systems in the Great Lakes basin with certain water withdrawals as 
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identified in Tier 1, Tier 2 or Tier 3 and businesses statewide that withdraw water 
that will result in a water loss averaging more than 2,000,000 gallons per day in 
any 3~-day period. Small businesses will have to submit an annual report 
describing the success or failure of the implemented CEMs and documentation of 
any other implemented CEMs as required for Tier 2 or Tier 3 withdrawals. The 
implementation of water conservation and efficiency measures required for this 
rule may require basic engineering and accounting skills to analyze the CEMS for 
cost effectiveness and determine if the CEMs are environmentally sound and 
economically feasible. The development of guidance and analytical tools will 
provide assistance for most small businesses to implement conservation and 
efficiency measures with internal staffing. Depending on the business sector, 
there may be a need to hire external professionals to assist with engineering or 
accounting skills to implement the CEMs. The hiring of external professionals for 
assistance to implement the CEMs is expected to be a one-time expenditure or 
limited occurrence. 
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