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Request adoption of Board Order WT-25-08, revisions to NR 102 and NR 217 related to phosphorus water 
SUBJECT: quality standards criteria and WPDES permit provisions for phosphorus. 

FOR: _-----'JU=--::....:N ___ E=-' _2-'-01'--0'-----_ BOAR D MEET I N G 

TO BE PRESENTED BY: Russ Rasmussen, Director Bureau of Watershed Management 

SUMMARY: 

These rules are part of a comprehensive strategy to address one of the greatest remaining sources of water pollution in 
Wisconsin - excess nutrients, specifically phosphorus. eh. NR 102 establishes phosphorus water quality criteria and ch. 
NR 217 provides for implementation of those criteria for point sources of phosphol1ls pollution through WPDES permits. 
The proposed administrative rule revisions include phosphorus water quality standards criteria for streams, inland lakes 
and Great Lakes, as required by the U.S. Environmental Protection Agency. These criteria are also in response to 
identified phosphorus-related water quality in many Wisconsin waters including nuisance algae blooms in lakes, "toxic 
algae", algal mats along Lake Michigan beaches and low dissolved oxygen in streams and rivers. 

The criteria will be used to determine whether or not waters are impaired, serve as "targets" for total maximum daily load 
allocations, used to determine water quality based ernuent limits lor WPDES permits, and used as the basis for water 
quality based nonpoint source performance standards. The proposed revisions also include new procedures for 
developing and implementing Wisconsin Pollutant Discharge Elimination System permit water quality based ernuent 
limits for phosphorus. The affordability of meeting projected ernuent limits is a concern for many municipal and 
industrial wastewater dischargers. 

The other significant contributor of phosphorus pollution is from non point source pollution, primarily from agricultural 
and urban storm water nll1off. Nonpoint sources of phosphorus pollution are being addressed through a concurrent 
revision to ch. NR 151, Runoff Management, which establishes performance standards for nonpoint source pollution 
designed to meet water quality standards 
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State of Wisconsin CORRESPONDENCE/MEMORANDUM --------~;.;.,..;;..;..";,,.;.;.:,.:...:..:..:..:~ 

DATE: June 11,2010 FILE REF: 3200 

TO: Natural Resources Board Members 

FROM: Matt Frank, S ~?-

SUBJECT: Requ Adoption of Board Order WT-25-08, Pertaining to the Revision of chs. NR 102 and 
217, Wis. Adm. Code, Incorporating Phosphorus Water Quality Standards Criteria for 
Lakes, Streams and Wisconsin Pollutant Discharge Elimination System Permit Water 
Quality Based Effluent Standards and Limitations for Phosphorus 

1. Whv is this /'IIle beillg pl'oposed? 

These rules are being proposed to amend portions of our rules to adopt numeric phosphol1ls water quality 
standards criteria for lakes, reservoirs, streams and rivers per s. 28 I. I 5, Stats, and to adopt provisions for 
developing and implementing Wisconsin Pollutant Discharge Elimination System (WPDES) permit 
provisions based on the phosphorus criteria per ss. 283.1 I, 283.13 (5), 283.31,283.55 and 283.84, Stats. 

These rules are part of a comprehensive strategy to address one of the greatest remaining sources of water 
pollution in Wisconsin - excess nutrients, specifically phosphorus. Ch. NR 102 establishes phosphorus 
water quality criteria and ch. NR 217 provides for implementation of those criteria for point sources of 
phosphorus pollution through WPDES permits. The other significant contributor of phosphorus pollution 
is from nonpoint source pollution , primarily form agricultural and urban storm water runoff. Nonpoint 
sources of phosphorus pollution are being addressed through a concurrent revision to ch. NR 151, Runoff 
Management, which establishes performance standards for nonpoint source pollution designed to meet 
water quality standards. 

a. What el'ellt 0" actioll ll'iggel'ed the pl'oposal? 

The revisions are based on recognition of phosphorus related water quality problems across the state, 
including algal mats on Lake Michigan beaches, nuisance algae conditions in many Wisconsin lakes, low 
dissolved oxygen in many Wisconsin streams, and "toxic" blue-green algae in a number of lakes. 
Presently, 172 lakes and streams are included on Wisconsin's impaired waters list for phosphorus. The 
revisions are also in response to nationwide federal requirements to adopt nutrient criteria. 

In late 2000, US EPA, under the authority ofs. 304 (a) of the Clean Water Act, published two guidance 
documents for use by states in setting water quality standards nutrient criteria. Once US EPA publishes 
such guidance documents, states are generally required within a reasonable number of years to adopt 
water quality criteria that are protective of designated uses. Under s. 303 (c) (4) (B) of the Clean Water 
Act, US EPA may determine, in the absence of state adopted criteria, that a new or revised standard is 
needed to meet Clean Water Act requirements and pursue federal adoption of the criteria for the state. On 
November 23,2009, seven groups notified US EPA of their intent to sue over the US EPA's failure to 
promulgate phosphorus and nitrogen criteria for Wisconsin. 

In 200 I, the department, in concert with the US Geological Survey, initiated stream and river studies to 
determine the cause and effect relations between phosphorus and nitrogen and stream biotic indices. The 
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results of the stream study were published in 2006 and the results ofthe river study in 2008. Based on 
those studies and related studies both in Wisconsin and elsewhere, the department developed proposed 
phosphorus criteria for streams and rivers. In addition, using a wealth of experience and established lake 
management procedures, the department proposed phosphOlUS criteria for lakes and reservoirs. The 
department is not proposing nitrogen criteria at this time and will need to develop such criteria in the 
future. 

b. What issues are addressed b!' the rule? 

Department regulations are being revised in response to federal regulations and in response to identified 
phosphOlUS related problems in many Wisconsin lakes and streams. Although these water quality 
problems have been known for some time, results of studies published in 2006 and 2008 have now 
provided information sufficient to establish statewide phosphorus water quality standards to ensure 
protection of designated uses of Wisconsin's waters. 

2. Summar!' of/he Rules 

The Bureau of Watershed Management proposes to incorporate phosphOlUS criteria for rivers and streams 
and for lakes and reservoirs into s. NR 102.06; replacing the general nan-ative phosphorus provision. The 
proposed criterion for listed rivers is 100 ugll and the proposed criterion for all other streams, unless 
exempted, is 75 ugll. These criteria are intended to protect fish and aquatic life uses. For lakes and 
reservoirs, a series of phosphorus concentrations are proposed ranging from 15 ugll for lakes supporting a 
cold water fishery in lower pOliions ofthe lake to 40 ugll for shallow lakes and reservoirs. For small 
impoundments, the criteria are the same as the inflowing streams or river. These lake criteria are intended 
to protect both fish and aquatic life and recreational uses. For Lake Michigan and Lake Superior, the 
proposed criteria are based on the analyses ofthe Great Lakes Water Quality Agreement. Provisions are 
also proposed for future incorporation of site-specific criterion. 

The Bureau of Watershed Management also proposes to incorporate provisions for phosphorus water 
quality based effluent limits into a new subchapter of ch. NR 217. Chapter NR 217 currently contains 
technology-based effluent standards and limitations for phosphOlus. These proposed water quality based 
provisions apply to: publicly and privately owned wastewater dischargers discharging phosphorus; to a 
limited extent to concentrated animal feeding operations when phosphOlUS is being discharged though a 
treatment system (non-storm water related) discharge; and to municipal stOn'll water discharges when the 
depatiment detelmines that the existing requirements contained in chs. NR 151 and NR 216, are not 
sufficient to attain and maintain the applicable phosphorus criteria. The proposed rule includes 
procedures for: deten'llining when a point source has "reasonable potential" to cause or contribute to 
exceeding water quality standards; calculating water quality based effluent limits; maximum limits; use of 
total maximum daily load wasteload allocations in lieu of, or in addition to, water quality based effluent 
limits; compliance schedules and a variance procedure for stabilization pond and lagoon systems. The 
proposed provisions for compliance schedules and variances include procedures for interim measures and 
interim effluent limits. 

3. How does this proposal affect existillg polic!'? 

The proposed phosphorus criteria for streams, rivers, lakes, reservoirs and Great Lakes are in additional to 
existing criteria for dissolved oxygen and other parameters. In general, the proposed criteria are numeric 
and are a refinement of the existing nalTative criteria in s. NR 102.06. The proposed criteria fill gaps in 

2 



our suite of numeric water quality standards criteria. The criteria will also be used in identifying impaired 
waters and will be the water quality basis for establishing total maximum daily load allocations for 
phosphOlUS. 

The proposed WPDBS phosphorus water quality based effiuent limitations are in addition to the existing 
technology-based phosphoiUs effiuent limitations in ch. NR 217. The existing technology-based effiuent 
limitations apply to municipal discharges of more than 150 pounds of phosphorus per month and 
industrial discharges of more than 60 pounds per month, regardless of the water quality conditions in the 
receiving water. The existing technology-based effiuent limitations are set at I mg/I for phosphoiUs or an 
alternate limitation. 

4. Hearing Synopsis. Response to Public Commellfs, alld Respollse to Rules Clearinghouse Comments. 

Hearing Synopsis 

The Department conducted 4 public hearings in 2010 on the proposed rule revisions: Rhinelander, April 
15; Green Bay, April 20; Oconomowoc, April 21; and Bau Claire, April 27. Over 238 attended the 
hearings, 224 registered by filing appearance slips and 62 provided verbal testimony. Of those people 
who registered, 41 were in support, 134 were in opposition, and 49 registered as interest may appear (in 
favor or opposition to some provisions, but not others; attending to get information). The attendance and 
testimony breakdown is shown in the table below. 

Support Opposition As Interest May Total 
Attendance Appear 

Registered Testified Registered Testified Registered Testified Registered Testified 
Rhinelander 19 4 3 8 3 6 2 18 
Green Bay 75 10 4 51 6 10 3 71 
Oconomowoc 56 12 8 24 6 17 10 53 
Eau Claire 88 15 8 51 5 16 4 82 

Totals 238 41 23 134 20 49 19 224 

The Department also received written comments from 411 individuals and organizations. There were 217 
comments in general support; 62 comments in opposition; 121 comments with neutral positions, 
questions, or statements with tangential information; and II comments that sUPPOIled pOilions of the iUle 
but opposed other portions. 

SuppOil for the rules came from lakes and river associations, environmental groups, conservation groups 
and individuals who want strong rules limiting phosphorus inputs to lakes and streams. Lakeshore 
property owners, small businesses, and municipalities that rely on tourism were concerned about 
excessive, unsightly green algae growth in the lakes that adversely affects the health of animals and 
humans. Opposition to the iUles came from the paper industries, wastewater utilities, dairy farmers, and 
municipalities. 

Testimony and comments received at the public hearings and during the comment period identified these 
issues that were of most significant concern: 

• Costs to comply with low phosphorus effiuent limits are not affordable by local communities and 
industries. 

3 

8 
13 
24 
17 
62 



• Effluent limits would not need to be as stringent if nonpoint sources were controlled and the rule 
should not force the point sources to bear the entire phosphorus control burden. 

• Effluent limits should only be based on the stream or river conditions at the facilities outfall and 
should not be based on downstream water quality conditions. 

• The permit compliance averaging period of monthly is too short given the inherent variability in 
the treatment processes needed to meet low phosphorus effluent limits. 

• Mass limits in addition to concentration limits are not warranted. 
• Limits should not apply to combined sewer outfalls, storm water discharges, and non-contact 

cooling water discharges. 
• Compliance schedules are too long. 

In addition, there was support in general for control of phosphorus from all sources and for specific 
flexibility elements in the proposed rules, including: 

• Compliance schedules that may extend beyond one permit term, although many wanted longer 
compliance schedules than proposed. 

• Adaptive Management Option, but the concept needs greater detail. 
• The variance provisions that apply to small communities with lagoon or stabilization ponds, but 

these provisions should be expanded to include industrial lagoons and mechanical wastewater 
treatment plants for small communities. 

Response to Public Comments 

Germane comments and department responses to public comments are in Attachment I of this document. 

Response to Rules Clearinghouse Comments 

With the exception of comments discussed below, the comments included in the Wisconsin Legislative 
Council Clearinghouse Report to the department have either been incorporated into the proposed rules or 
are no longer applicable because subsequent revisions removed or significantly altered that portion of the 
rule. 

• Statutory Authoritv. Section 283.15 (4) (a) l. f., Stats., generally provides that the SecretalY of the 
Department of Natural Resources must approve all or part of a requested variance, or modify and 
approve a requested variance, ifthe permittee demonstrates that attaining the water quality standard is 
not feasible because the standard will cause a substantial and widespread adverse social and economic 
impact in the area where the permittee is located. Section NR 217.18 (I ) (b) 3. is a departmental 
finding that in many cases it will be necessary for owners of stabilization ponds and lagoons to 
construct a new wastewater treatment plant to comply with phosphOlUS effluent limitations; and 
construction of these facilities will result in substantial and widespread adverse social and economic 
impacts in the area served by the existing stabilization pond and lagoon system. Section NR 217.18 
(3) (c) also provides that a permittee with a lagoon and stabilization pond that is denied a variance 
may not be granted a variance for phosphorus based on the criteria in s. 283.15 ( 4) (a) l. f., Stats., and 
using the procedures in ch. NR 200 and s. 283.15, Stats. It appears, although it is not clear, that the 
rule provision voids the stahltolY provision regarding variances. If so, what statutOlY authority exists 
for the rule provisions? 
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Response: The statutOlY authority for this rule section is s. 283.15 (4)(a) 1. f., Stats. In s. NR 217.18 (3) 
(c), the rule language was intended to prohibit a person from applying for a variance from a limit for the 
same factor (widespread adverse social and economic hardship) twice - both before the petmit is issued 
and immediately after issuance. The Depatiment made revisions to the variance rule procedures in s. NR 
217.18 to clarify that the rule is implementing the stahttOlY variance provision in s. NR 283.15 (4) (a) 1 .f. 

• 2.1. In s. NR 217.15 (1) (c), the introductOlY material should be renumbered subd. 1., and the 
remaining subdivisions should be renumbered accordingly. 

Response: The material in (I) (c) is introductOlY to the other two subdivisions. It has not been 
renumbered as suggested. 

5. PI/blic COlltacts Followillg PI/blic Hearillgs. 

Numerous contacts with the public and organizations occurred following the public hearings. Various 
staff attended meetings and conferences to discuss potential rule revisions. Attendees at such meetings 
included representatives of the Municipal Environmental Group, Milwaukee Metropolitan Sewerage 
District, Madison Metropolitan Sewerage District, Green Bay Metropolitan Sewerage District, Wisconsin 
Paper Council, Midwest Food Processors Association, Wisconsin Cheese Makers Association, Saputo, 
Trega Foods, Foremost Farms, Meister Dairy, Probst Group, Bytec Inc, Dairy Business Association, 
Midwest Environmental Advocates, Clean Wisconsin, Environmental Law and Policy Center, the U. S. 
Environmental Protection Agency, the U. S. Geological Survey and Representative Brett Davis's office. 

6. Ellvirollmelltal Allalrsis. 

This rule revision is considered a Type III action since it does not have adverse environmental impacts or 
involve conflicts in the use of waters. 

7. Filial Regl/latorr FIe.Xibility Allalysis. 

Food processing facilities and cheese factories were identified as potential categories of small 
businesses that would most directly be affected by these rule revisions. Data on these types of 
facilities was analyzed and there are few, if any, small businesses that directly discharge 
wastewater containing phosphorus to lakes or streams. Many small cheese factories land apply 
their wastes and do not discharge wastewater containing phosphotus. Therefore, this rule 
revision does not anticipate any additional compliance or reporting requirements for small 
businesses. 

If there is an impact on small businesses as a result of these rule revisions, it would likely be an 
indirect fiscal impact. Many small businesses discharge their wastes to a municipal wastewater 
treatment facility. Ifa municipal wastewater treatment plant's wastewater discharge permit is 
modified to require further removal of phosphorus, it is likely that the cost to provide additional 
treatment levels will be absorbed by increasing sewer use charges. Some small businesses may 
experience an increase in sewer service fees as these rule revisions are implemented statewide. 

Some municipalities may also require specific small businesses to provide pretreatment for 
phosphorus removal if a wastewater discharge from a small business contributes significant 
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loadings of phosphorus to the sanitary sewer system. Implementation of these rule revisions may 
result in additional costs for phosphorus pretreatment to a select subset of small businesses. 

The depatiment is unable to specifically estimate the indirect fiscal impact to small businesses as 
a result of implementation of this rule package because of the variability of each situation. 
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