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SUMMARY: 

These rules are part of a comprehensive strategy to address one of the greatest threats to water quality in Wisconsin, 
excess nutrients, and specifically phosphorous. NR 151 addresses a significant contribution of phosphorous from 
nonpoint source pollution, primarily from agricultural and urban runoff. This sOlll'ce of phosphorous pollution is being 
addressed through this rule revision by establishing performance standards for nonpoint sOlll'ce pollution designed to meet 
water quality standards. The other signi ficant contribution of phosphorous is from point source pollution. NR 102 
establishes phosphorous water quality criteria and NR 217 addresses implementation of those critera for point sources of 
phosphorous pollution through WPDES permits. 

Proposed NR 151 revisions add new requirements for tillage setback, phosphol'lls index, TMDL performance standards, 
process wastewater standards, and modify existing performance standards and prohibitions. Proposed NR 153 revisions 
modify grant criteria and procedures, and create funding categories for TMDLs. Proposed NR 155 revisions increase 
department oversight and accountability. Revisions to all 3 rules clarify language and create consistency with other rules. 

Affected parties include agricultlll'al producers, crop consultants, municipalities and developers . Areas of interest in the 
agricultural provisions in NR 151 include the tillage setback, phosphorus index, and TMDL and process wastewater 
performance standards. Revisions to the non-agricultlll'al provisions in NR 151 are disallowing in-line ponds in perennial 
streams for storm water treatment, removing the exemption for redevelopment of a site where there is no increase in 
impervious area, and setting performance standards for constl'llction sites less than one acre. Changes were made to the 
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DATE: June 8, 2010 FILE REF: 3200 

TO: Natural Resources Board 

FROM: Matthew J. Frank, Sectr'$! ~W 

SUBJECT: Adoption of Boar rder Number WT -14-08, modifications to Chapters NR 151, Runoff 
Management; NR 153, Targeted Runoff Management Grant Program; and NR 155, Urban 
Nonpoint Source Water Pollution Abatement and Storm Water Management Grant Program. 

1. Why These Rules are Being Proposed 

a, Events or actions that triggered the proposal 

Several actions triggered the proposal to revise these rules which have been in effect since 2002. A 
resolution passed by the Natural Resources Board on May 22, 2002 directed the department to incorporate 
an agricultural buffer performance standard into administrative code. Another action is an increased effolt 
by the federal government and the state to address the problem of state waters that have been declared 
impaired, primarily due to polluted runoff. A third action was the promulgation in 2007 of revisions to ch. 
NR 243, Animal Feeding Operations, which necessitates changes to ch. NR 151 to make the rules 
consistent with each other. A fourth action was the passage by the state legislature in October 2007 
authorizing the depaltment, under s. 28l.65 (4e), Wis. Stats., to fund runoff Notices Of Discharge 
(NODs) issued to non-permitted livestock facilities outside of the Targeted Runoff Management (TRM) 
grant process. Revisions to ch. NR 153 are needed to codify the funding process. A fifth action was the 
transfer of responsibilities relating to commercial building site erosion control from the Department of 
Commerce to the Department of Natural Resources in 2009 Wisconsin Act 28. 

Other actions and events that occun'ed since the rules were first promulgated include the availability of 
research results showing that some performance standards may not be providing the level of protection 
originally intended; improved data sets for use in models and improved methods of calculating 
phosphorus and sediment delivelY to receiving waters; and the emergence of data generated by 
municipalities that caused concern about meeting future performance standards for developed urban 
areas. Implementation of the performance standards since 2002 has demonstrated that portions of the 
runoff administrative rules need language changes to clarify intent. 

b. Issues addressed by this rule 

The control of polluted runoff from both agricultural and non-agricultural sources is a major issue for the 
department and Wisconsin citizens. The drafters of the original ch. NR 151 included a performance 
standard requiring buffers in agricultural areas, but the department removed it from the final draft when 
stakeholders failed to reach consensus on the components of the standard. The Senate Committee on 
Environmental Resources directed the department to initiate a revision to the nonpoint source 
administrative rules to incorporate an agricultural buffer performance standard following research 
conducted by the University of Wisconsin on the function of agricultural riparian buffers under Wisconsin 
conditions. A research repOlt, The Wisconsin Bllffer Initiative Report, was presented to the department in 
December, 2005 to help guide the development of a buffer perfOlmance standard. An underlying 
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assumption of the research was that buffers by themselves would not result in the desired water quality 
outcomes, but must be part of a larger conservation system. Chapter NR 151 is modified to include a new 
performance standard consistent with this assumption. 

In addition, a new agricultural performance standard is proposed in ch. NR 151 that addresses the issue of 
water pollution from the discharge of process wastewater from non-permitted livestock operations. The 
current perfornlance standards and prohibitions only address the discharge of manure. Process wastewater 
means wastewater from the production area directly or indirectly used in the operation of an animal 
feeding operation that results from: a) spillage or overflow from animal or poultry watering systems; b) 
washing, cleaning, or flushing pens, barns, manure pits, or other animal feeding operation facilities; c) 
direct contact swimming, washing, or spray cooling of animals or dust control, as defined in s. NR 243.03 
(53); or d) water that comes into contact with any raw materials or animal byproducts including manure, 
feed, milk, eggs or bedding. Sources of greatest concern include feed storage leachate and milk house 
waste. Process wastewater discharge is of sufficient concern that USDA has developed technical 
standards for its management. The proposed performance standard requires that livestock producers have 
no significant discharge of process wastewater to waters ofthe state. 

To address the issue of controlling polluted runoff from non-agricultural sources, the department is 
proposing modifications to existing performance standards detailed below. Some modifications are 
needed to achieve the level of control that was anticipated with the original perfOlmance standard after 
further research showed more protective measures were needed. Other changes are needed to make the 
rule consistent with other rules and approaches. Changes to the developed urban area performance 
standard are proposed based on the emergence of data by municipalities showing barriers to future 
compliance. Others are needed to address previously exempt sources of pollution. The transfer of 
responsibility to DNR for construction site erosion control on commercial sites necessitates modifications 
to the construction erosion control performance standard. 

Statewide performance standards and prohibitions may not be adequate to achieve load reductions 
required to meet Total Maximum Daily Loads (TMDLs) for impaired waters. Section NR 151.005, 
Performance standard for total maximum daily loads, is created to clarify requirements for crop producers 
and livestock producers assigned pollutant allocations in TMDLs. Section NR 151.005 specifies that state 
targeted performance standards under s. NR 151.004 must be promulgated before crop or livestock 
producers can be required to meet performance standards specified in a TMDL that are more stringent 
than statewide performance standards. Section NR 151.005 also specifies that best management practices, 
conservation practices and technical standards required to meet the agricultural load allocations shall be 
those specified under ch. ATCP 50. Modifications to ch. NR 153 create two funding categories for 
projects implemented to meet the water quality goals of TMDLs. 

The need for a timely resolution of serious discharges from non-permitted animal feeding operations to 
waters of the state, such as manure runoff following a rain storm, is an issue that was addressed when the 
department obtained authority to fund certain NODs. Prior to this legislative action, the only funding 
option available to help landowners who received an NOD through ch. NR 243 was the TRM grant 
process, which takes a year from start of application to grant award. Because of the competitive nature of 
the TRM grant, there was no guarantee that a project would be selected for funding. The new legislative 
authority creates a separate grant application process for NOD projects that enables the department to 
address significant livestock-related runoff events in a timely manner. Chapter NR 153 is modified to 
codify the NOD grant process. 
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2. Summary of the Rules 

a. Chapter NR 151, Runoff Management 

Cllrrellt Rille: This chapter, which became effective in 2002, establishes runoff pollution performance 
standards for non-agricultural practices, including transportation facilities, and performance standards and 
prohibitions for agricultural facilities and practices. These standards and prohibitions are intended to 
achieve water quality standards. The chapter establishes implementation and enforcement procedures for 
the agricultural performance standards and prohibitions (the non-agricultural performance standards are 
largely implemented through ch. NR 216) and specifies a process for the development and dissemination 
of department technical standards to implement the performance standards. In some areas of the state, 
where the performance standards may not achieve the desired water quality, the chapter prescribes a 
process to establish, by rule, targeted performance standards. The code also includes requirements for 
department review of local livestock operation ordinances that exceed state performance standards and 
prohibitions for agricultural sources of pollution. 

Proposed Revisiolls: 

NR 151, Subchapter I-General Pl'ovisions 

Modification to Regional Treatment Exclusion Section - NR 151.003 Identifies under what 
circumstances a best management practice (BMP) such as a detention pond could be located in a 
waterway or wetland and still get credit toward meeting the performance standards in subchs. III and IV. 
This section has been revised so that it will no longer allow credit for construction ofBMPs in perennial, 
navigable waters. BMPs in all remaining waters can receive credit toward meeting the performance 
standards of subchs. III and IV provided they can meet the requirements of all applicable permits, 
including the waterway and wetland pelmits for construction on the bed or bank of a stream and the water 
quality certification for fill in a wetland. Projects already undelway prior to the effective date of the rule 
will be grandfathered in. 

New Performance Standard for Total Maximum Daily Loads (TMDLs) - NR 151.005 Requires that 
crop and livestock producers reduce discharges of pollutants if necessary to meet a load allocation in an 
approved TMDL. This requirement is implemented through the existing targeted performance standards 
provision of the rule and best management practices, conservation practices and technical standards 
established in ch. A TCP 50. 

Applicability of Maximum Extent Practicable (MEP) - NR 151.006 Identifies factors that must be 
taken into account by persons subject to non-agricultural performance standards when asserting that a 
performance standard is not achievable and that a lower level of performance is appropriate. 

NR 151, Subchapter II-Agricultural Performance Standards and Prohibitions 

New and Modified Definitions - NR 151.015 Some definitions are created or revised to be consistent 
with definitions in revised ch. NR 243 or other sections of ch. NR 151. The direct runoff definition is 
expanded to apply to a greater number of pollution sources and to include groundwater impacts consistent 
with state statutory requirements. A definition of feedlot is added to clarify applicability of the statutory 
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prohibitions. Definitions are created that relate to new performance standards for phosphol1ls index, 
tillage setback and process wastewater while others are revised to clarify intent. 

Modification to the Sheet, Rill and Wind Erosion Performance Standard - NR 151.02 As revised, 
the standard would apply to pastures in addition to cropland. The applicability to pastures is delayed until 
July I, 2012 to allow time to complete necessary modeling modifications. 

New Tillage Setback Performance Standard - NR 151.03 The new standard states that no crop 
producer may conduct a tillage operation that negatively impacts stream bank integrity or deposits soil 
from the tillage operation directly in surface waters. To accomplish this, a minimum tillage setback of 5 
feet is required, and can be increased to a distance of up to 20 feet on a case-by-case basis if justified. The 
standard does not apply to grassed waterways installed as conservation practices. The purpose of this 
performance standard is to protect the integrity of stream banks and to prevent the deposition of cropland 
soil into surface waters from tillage practices conducted too close to the channel top. 

New Phosphorus Index Performance Standard - NR 151.04 Another key addition is a phosphol1ls 
index (PI) performance standard for croplands, pastures and winter grazing areas. The PI is a land 
management planning tool for assessing the potential of a cropped or grazed field to contribute 
phosphol1ls to the nearest waterbody. The proposed I1lle requires that the SNAP-Plus software developed 
and maintained by the University of Wisconsin be used to calculate the PI, unless the department 
approves of an alternate method. The standard would specify a maximum average PI of 6 with a cap of 12 
in any individual year. The proposed performance standard includes an accounting period over which 
compliance is measured. It consists of the current year and the previous 7 years, and moves forward each 
consecutive year creating a rolling time period not to exceed 8 years. During the first 8 years of 
computation, a combination of planned and historic data may be used. The proposed standard would also 
prohibit the application of nutrients or manure by mechanical means such as manure spreading or 
commercial fertilizer application directly into surface waters. 

The PI and the tillage setback performance standards are proposed in lieu of a buffer standard. A buffer is 
a best management practice that the department supports and cost-shares, but the ultimate outcome of a 
water quality buffer is to reduce nutrient loads to waterbodies. The PI index is a hue perfOimance 
standard since it does not specify the best management practices to be used to achieve the target number. 

Modifications to Manure Storage Facilities Performance Standard - NR 151.05 The manure 
storage facilities performance standard is proposed to be revised to align with language in revised ch. NR 
243 regarding minimum required volume and margin of safety requirements. 

New Process Wastewater Handling Performance Standard - NR 151.055 A new performance 
standard is proposed that will allow the department to regulate significant discharges of process 
wastewater from non-permitted livestock operations including feed storage leachate and milk house waste 
to state waters. The I1lle includes factors that must be considered in making a determination of 
significance. 

Modifications to the Nutrient Management Performance Standard - NR 151.07 The only changes 
to this standard are made to clarify that it does not apply to applications of septage, municipal bio-solids 
or organic industrial wastes regulated under other DNR programs, although all such applications must 
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ultimately be taken into account when developing nutrient management plans for fields receiving 
commercial fertilizers and manure. 

Modifications to Pasture Management Requirements - NR 151.015 (15m) and NR 151.015 (8) 
Pastures often contain bare areas, some of which can be significant pollution sources. The rule clarifies 
how these bare areas will be regulated by better defining pastures in s. NR 151.015 (15m) and feedlots 
in s. NR 151.015 (8). Pastures may contain bare areas such as cattle travel lanes and supplemental feeding 
areas. If these areas are not significant pollution sources, they will be managed to meet the PI standard. If 
the bare areas, particularly those that develop as a result of supplemental feeding, are considered to be 
significant pollution sources, they will be regulated as feedlots under ch. NR 151 and required to meet the 
applicable livestock standards and prohibitions. 

Modifications to the Implementation and Enforcement Procedures for Cropland Performance 
Standards and Livestock Performance Standards - NR 151.09 and NR 151.095 Section NR 
151.095 was clarified to explain that the term "new facilities" includes certain manure storage facilities 
either: I) built on or after October 1,2002, and subsequently abandoned; or built on or prior to October 1, 
2002, but abandoned within the operations and maintenance period of a cost-share agreement. This means 
that cost sharing will not have to be offered to require proper closure of facilities that were in compliance 
with manure storage performance standards and are subsequently abandoned. Eligible technical assistance 
services that must be provided as part of the cost-share offer are clarified. The provision that notices must 
include language regarding the right to appeal was deleted to be consistent with the notice requirements in 
ch. NR 243 (no appeal rights provisions are required). FUlthermore, notice of appeal rights is not required 
by state statutes or case law, and landowners have adequate opportunities to challenge department 
decisions in the stepped enforcement process. 

NR 151, Subchapter III-Non-Agricultural Performance Standards 

Modifications to the Construction Site Performance Standard - NR 151.105 and NR 151.11 A 
new section, NR 151.105, sets prescriptive perfOimance standards for construction sites of less than one 
acre or any other site that would not be required to get a permit under ch. NR 216. The prescriptive 
standards are the same standards imposed on small commercial construction sites through ch. COMM 60. 
This section of ch. COMM 60 has been incorporated into ch. NR 151 to satisfy the legislative requirement 
to transfer commercial building site authority for erosion control from the Department of Commerce to 
the department. The proposal under ch. NR 151.11 changes the current standard from 80 percent sediment 
reduction to a maximum allowable rate of 5 tons per acre per year. This change applies to all construction 
sites including commercial sites and is consistent with a performance standard currently in ch. COMM 60 
for sites of one acre or more. This modification results in a measurable number expressed as a load, 
making it consistent with the way total maximum daily loads are calculated. The change from a percent to 
a numeric value also provides equity with the sheet, rill and wind erosion performance measure-5 tons 
per acre per year is roughly equivalent to the most prevalent tolerable soil loss rate in the state. 
Compliance with this standard would be determined based on modeling results. This perfommnce will 
have a 2 year delayed implementation to allow time to beta test and train consultants on the model. In 
addition, the proposal includes the non-numeric performance standards recently promulgated by US EPA 
under its effluent limit guidelines for construction sites, effective February 2010. 

5 



Modifications to the Post-construction Performance Standard - NR 151.12 
• Total Suspended Solids (TSS) Perfonnance Standard for Redevelopment - NR 151.12 (5) (a) 2. The 

proposal is to: 1) remove the current exemption from meeting all performance standards in cases 
where there is no increase in the footprint of parking lots or roads when they are reconstructed; and 2) 
for non-exempt sites, require a 40 percent reduction in TSS on proposed parking areas and internal 
roads instead of the current 40 percent TSS reduction for the whole site. Removing the exemption 
will result in better control of nmoff from parking lots and roads, which canoy a high TSS load. 
Additional TSS reduction on redevelopment sites can be credited toward the 40 percent TSS 
reduction perfonnance standard for regulated municipal separate stonn sewer systems. 

• Peak Flow Control Performance Standard NR 151.12 (5) (b). The proposal is to modify the 
standard to include the I-year, 24-hour design storm along with the current 2-year, 24-hour design 
storm as peak flow rates that must match the pre-development 1- and 2-year stonns. The proposed 
changes are based on new research showing the current standard is not protective of the bank-full 
condition. The pre-development curve number will be set for woodland, grassland and cropland. 

• Infiltration Perfomlance Standard NR 151.12 (5) (c). The current standard requires that for 
residential development, 90 percent of the pre-development infiltration volume must be infiltrated, 
and for non-residential development, the infiltration amount is 60 percent. The proposal is to specify 
3 levels of connected impervious conditions and assign an infiltration percentage to each level that 
better reflects the ability of the development to meet the goal. Other changes in this section are 
structural to reflect the original intent. 

• Protective Area Performance Standard - NR 151.12 (5) (d). The proposal is to increase the 
protective area from 50 feet to 75 feet for certain high quality wetlands such as sedge meadows, open 
and coniferous bogs, low prairies, calcareous fens, coniferous swamps, lowland hardwood swamps 
and ephemeral ponds. This is a change from the current determination of high quality wetlands using 
ch. NR 103. The use of ch. NR 103 resulted in a high level of protection for some lower water quality 
wetlands due to their proximity to a higher quality water or other feature. 

Modifications to the Developed Urban Area Performance Standard - NR 151.13 Proposed revisions 
to this section include clarifying language; changing the implementation schedule to occur within the 2-
year time period of permit issuance; options for municipalities that may have difficulty meeting the 40 
percent total suspended solids reduction requirement; specifying the use of models or equivalent 
methodology to demonstrate compliance; specifying the elements to be included in a long-tenn stoml 
water management plan and laying out review procedures; explaining what constitutes a cost­
effectiveness analysis as it applies to this performance standard; and recognizing that there may be 
practices not accounted for in the computer models that can reduce total suspended solids. 

NR 151, Subchapter IV Transportation Performance Standards 

The revisions to the performance standards of subch. IV include the same changes proposed in subch. III, 
removing the conversion of a rural cross-section to an urban cross-section from the definition of minor 
highway reconstruction and some minor modifications to the swale treatment section. The current 
language indicates the swale must be able to achieve a certain flow velocity under specific conditions. 
The proposed language references compliance with a technical standard for swales. 
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b. Chapter NR 153, Targeted Runoff Management Grant Program 

ClIrrellt Rille: Chapter NR 153 contains policy and procedures for administering the TRM Grant 
Program. The depaltment may make grants under this program to governmental units for the purpose of 
reducing both agricultural and urban nonpoint source pollution. Grants to a governmental unit may be 
used to cost share the installation of best management practices as well as to support a variety ofJocal 
administrative and planning functions. A governmental unit may use grant funding to control pollution 
sources on land it owns or operates, but most frequently the grant funds will be fOlwarded to private 
landowners and operators through cost-share agreements. 

As required by statute, the department selects projects for funding by using the competitive scoring 
system set forth in the rule. The department scores and selects projects annually with advice from the 
Wisconsin Land and Water Conservation Board. The scoring system considers fiscal accountability, cost 
effectiveness, water quality, extent of pollutant control, project evaluation and monitoring, likelihood of 
success and regulatory storm water management requirements for the City of Racine. Projects can be up 
to 3 years in duration unless the department grants an extension, limited to one year. Projects may be 
located anywhere in the state and must be consistent with county land and water resources management 
plans prepared under ch. ATCP 50 and depal1ment priorities established on a geographic basis. 

Proposed Revisiolls: 
Proposed changes to ch. NR 153 focus on maximizing department flexibility in allocating grant funds. 
The new structure allows the depaltment to focus considerable resources on impaired waters while 
maintaining the ability to focus selected grants on high quality surface waters and groundwater. Revisions 
for TRM grants place a limit on the amount of money a grantee could receive in a given grant period; 
modify the grant criteria and procedures regarding eligibility; modify allowable adjustments to final grant 
awards; and define maximum project size for certain project types. New sections of the rule are created to 
include administrative policies and procedures necessalY to implement the NOD funding program. Cost­
share allowances are expanded to include permit fees and replacement ofBMPs under certain 
circumstances. Cost sharing is no longer eligible for "new" cropland practices and livestock facilities. 

New TRM Grant Project Categories - NR 153.14 One major proposed change is the creation of 4 
project categories for TRM instead of the current one. The categories include both large-scale and small­
scale projects, each with or without TMDLs, allowing the department to accommodate projects of 
different scale, objectives and geographic distribution. The proposal helps the state make progress in 
meeting its obligation to address impaired waters including implementation of TMDLs while maintaining 
the capacity to address problems outside TMDL areas. 

New Provisions for Funding Notices of Discharge through TRM Grants - NR 153.145 and NR 
153.205. These sections, authorized in October 2007 under s. 281.65 (4e), Stats., create a mechanism 
outside the competitive TRM process to fund notices issued under ch. NR 243 to non-permitted 
agricultural operations. The purpose is to provide financial assistance to landowners in meeting the 
regulatOlY requirements of a notice. Under this proposal, the department would make grants to 
governmental units, which in tum will enter into cost-share agreements with landowners receiving a ch. 
NR 243 notice from the department. The department has the discretion to award reduced grants for 
projects that must comply with a notice. 
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Monetary Cap on Grant Awards - NR 153.20 (2 ) (d) 3. b. The proposal allows the department to 
place a limit on the amount of money a grantee could receive in a given grant period. The department can 
use this option to ensure that grant awards are dispersed to a greater number of applicants andlor a 
broader geographic distribution. 

c. Chapter NR 155, Urban Nonpoint Source Water Pollution Abatement and Storm Water 
Management Grant Program. 

Currellt Rille: Chapter NR ISS contains policy and procedures for administering the urban nonpoint 
source and storm water management grant program authorized under s. 281.66, Wis. Stats. The goal of 
this grant program is to achieve water quality standards, minimize flooding, protect groundwater, 
coordinate urban nonpoint source management activities with the municipal storm water discharge permit 
program, and implement the non-agricultural nonpoint source performance standards under ch. NR lSI. 

The department may make grants under this program to governmental units for practices to control both 
point and nonpoint sources of storm water runoff from existing urban areas, and to fund storm water 
management plans for developing urban areas and areas of urban redevelopment. Urban areas include 
commercial land use, industrial land use (excluding non-municipal industrial areas regulated under ch. 
NR 216), or areas with a population density of at least 1,000 per square mile. The department may also 
make grants to the Board of Regents of the University of Wisconsin System to control urban storm water 
runoff from campuses in selected locations. 

As required by statute, the department selects projects for funding by using the competitive scoring 
system set forth in the rule. The scoring system considers fiscal accountability, cost effectiveness, water 
quality, extent of pollutant control, project evaluation and monitoring, likelihood of success and 
regulatory storm water management requirements for the City of Racine. Projects will be consistent with 
department priorities established on a watershed or other geographic basis. Projects can be up to 2 years 
in duration unless the department grants an extension, limited to one year. The department uses the grant 
policies and procedures in ch. NR 155, with some modifications, to fulfill its remaining grant obligations 
to urban grantees in the priority watershed program. 

Proposed Revisiolls: 
The department proposes increasing its management oversight and accountability of grants while at the 
same time increasing flexibility in the way the grants are used. One proposed revision would place a limit 
on the amount of money a grantee could receive in a given grant period. The depallment would also 
increase its management oversight of grants by approving all contracts, regardless of cost. Another 
proposal allows the use of local assistance grants to pay for work done by competent staff rather than 
hiring an outside consultant, thus increasing local government's flexibility to control costs. Other changes 
are proposed to help assure greater consistency between ch. NR 216 permit requirements and products 
produced under the grant program. 

The department proposes increasing accountability by adding requirements that hired consultants must be 
competent in storm water management; all outstanding grants be completed on schedule prior to a new 
grant award; a final report be submitted; and that the department may deny a grant to an otherwise eligible 
project ifthere is a potential impact on historic sites, cultural resources, endangered resources or a 
problem interaction with contaminated sites. 
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3. How this Proposal Affects Existing Policy 

The department has made a commitment to perfOlmance-based pollution control. These proposals 
strengthen the policy of addressing nonpoint source pollution control through both agricultural and non­
agricultural performance standards. 

The revisions to ch. NR 151, Subchapter II and ch. NR 153 will affect the department's policy of 
development and implementation ofTMDLs. The federal govemment requires states to develop TMDLs 
for waters that are listed as impaired under section 303(d) of the Clean Water Act,. The ch. NR 151 
proposal allows for higher levels of control if needed to achieve an approved TMDL, while the ch. NR 
153 proposal recommends a mechanism to direct a portion of the TRM funding to TMDL areas. 

The revisions to ch. NR 151, Subchapter III affect the department's policy of addressing polluted runoff 
from construction sites and developed urban areas, including transportation projects. The depaliment and 
US EPA recognize urban storm water pollution as a significant source of degraded rivers and lakes and 
have had programs in place since the early 1990s to address these sources. 

The creation of a funding mechanism to quickly target livestock-related runoff events reinforces a policy 
shift away from addressing nonpoint sources of pollution within large watersheds over many years and 
towards a policy of targeting scarce financial resources at significant pollution sources in smaller 
geographic areas within shorter time frames. 

4. Hearing Synopsis, Response to Public Comments, and Responses to Rules Clearinghouse 
Comments. 

The depaliment conducted 7 public hearings in 2010 on the proposed rule revisions: Appleton, Jan. 25; 
Eau Claire, Jan. 28; Waukesha, Feb. 2; Madison, Feb. 10; Wausau, Feb. II, Platteville, Feb. 25 and 
Ashland, March 8. Over 900 people attended the hearings, 685 filed appearance slips and 141 testified. Of 
those people who filed an appearance, 106 were in support, 406 in opposition and 173 as interest may 
appear. The attendance and testimony breakdown is shown in the table below. 

Support Opposition 
As Interest May 

Total 
Attendance Appear 

Registered Testified Registered Testified Registered Testified Registered Testified 
Appleton 142 22 14 31 7 16 4 69 25 
Eau Claire 135 19 6 60 5 31 8 110 19 
Waukesha 124 11 4 18 8 21 6 50 18 
Madison 132 23 10 53 8 31 4 107 22 
Wausau 225 15 7 151 8 44 9 210 24 
Platteville >100 6 4 85 12 9 5 100 21 
Ashland 64 10 3 8 3 21 6 39 12 

Totals >922 106 48 406 51 173 42 685 141 

The depaliment also received written comments from 850 individuals and organizations. For the proposed 
agricultural revisions, there were 700 who submitted comments: 275 in suppOli, 400 in opposition and 25 
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neutral/questions. For the proposed non-agricultural revisions, there were 100 who submitted comments, 
with a mix of support and opposition. There were also 52 general comments: 45 in SUppOlt and 7 against. 

SUppOlt for the lUles came from lake and river associations, environmental groups, conservation groups 
and individuals who want strong lUles limiting phosphorus inputs to lakes and streams. Lake shore 
property owners and small businesses that rely on tourism were concerned about excessive, unsightly blue 
green algae growth in the lakes that adversely affects the health of animals and humans. They cited 
agriculture as the largest contributor of the phosphorus discharges that cause algae growth. Opposition to 
the agricultural provisions of the rules came from farmers, including cranberry growers, farm 
organizations, agricultural consultants, researchers and co-ops. Municipalities, municipal groups, and 
wastewater treatment utilities generally were in supp0l1 of the agricultural provisions, but had some 
concerns about the non-agricultural provisions. County land conservation departments commented on the 
time, costs, and other barriers to implementation of the proposed revisions. 

Testimony and comments received at the public hearings and during the comment period identified 8 
agricultural issues and 4 non-agricultural issues that were of most significant concern. Agricultural 
issues of interest were: I) lack of defining what constitutes "significant discharge"; 2) establishing a 20 
foot tillage setback; 3) basing agricultural nutrient management on water quality criteria rather than 
agronomic criteria; 4) requiring that all cropland achieve an average phosphorus index of 6 or less; 5) 
setting the maximum allowable phosphorus index at 10; 6) establishing an accounting period over which 
the average phosphorus index would be calculated; 7) defining "pasture"; and 8) requiring agricultural 
producer participation in achievement of total maximum daily loads. The non-agricultural issues of 
greatest interest included: I) revising the construction performance standard and removing the exemption 
for sites less than an acre; 2) removing the option to construct wet ponds in water courses for purposes of 
storm water treatment; 3) removing the exemption for road reconstruction along with the requirement that 
such reconstruction must achieve a higher total suspended solids reduction; and 4) changing the definition 
of "to the maximum extent practicable" or "MEP" for the developed urban area performance standard. 

Germane comments and the department's response to public comments are in Attachment I of this 
document. Responses to the Wisconsin Legislative Council Rules Clearinghouse comments are included 
in Attachment I. A summary of issues raised by small businesses and agency responses to any suggested 
alternatives are included in the Final Regulatory Flexibility Analysis, Attachment 2. 

5. Public Contacts Following Public Hearings 

Numerous contacts with the public and organizations occurred following the public hearings. Various 
staff attended meetings and conferences to fillther discuss the proposed rule revisions. Attendees at such 
meetings included representatives from the Wisconsin Pork Association, Wisconsin Cattlemen's 
Association, Wisconsin Federation of Cooperatives, Wisconsin Crop Production Association, Wisconsin 
Agri-Service Association, Wisconsin Cheese Makers Association, Midwest Food Processors Association, 
Inc., Professional Dairy Producers of Wisconsin, Wisconsin Agribusiness Council, Dairy Business 
Association, livestock consultants, crop producers, Aggregate Producers of Wisconsin, Clean Wisconsin, 
Midwest Environmental Advocates, representatives of other environmental advocacy groups, University 
of Wisconsin Extension specialists, County Conservationists, Farm Bureau, Discovery Farms, Wisconsin 
Department of Agriculture, Trade, and Consumer Protection, Wisconsin Depat1ment of Transportation, 
American Public Works Association and the County Association Agricultural Committee. 

to 



Two Technical Advisory Committee (TAC) meetings for the non-agricultural portion of the rule were 
held on April 6 and 15,2010, to develop recommendations on changes to the rule in response to public 
comments. TAC pa11icipants included: Rodney Taylor, Jim Bachhuber, Jim Bertolacini, David Botts, 
Lynita Docken, Michelle Gerrits, Lori Grant, Paul Kent, Kevin Kirsch, Peny Lindquist, Mary Anne 
Lowndes, Pat Stevens, Nick Vande Hey, Mary Jo Webster, Tim Whittaker, Gordon Stevenson, Tim Ryan, 
Roger Bannerman, Pat Osborne, and Russ Rasmussen. 

6. Environmental Analysis 

The Bureau of Environmental Analysis and Review determined that these rule revisions are a Type III 
action under ch. NR 150, Wis. Adm. Code, and that no environmental analysis is required. 

7. Final Regulatory Flexibility Analysis 

The effects ofthe proposed rule changes on small businesses are addressed in detail in the attached Final 
Regulatory Flexibility Analysis, Attachment 2 of this document. 

11 


























































































































































































































































































































	1st part
	2nd part



