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SUBJECT: Request adoption of Board Order FH-17-09, revisions to chs. NR 20, 21, 22 and 24 related to commercial 
fishing on Wisconsin-Iowa and Wisconsin-Minnesota boundaty waters. 

FOR: __ A_U_G_U_S_T_2_0_10 __ BOARD MEETING 

TO BE PRESENTED BY: Steve Dewald - Warden Supervisor, LaCrosse 

SUMMARY: 

This rule creates descriptions/defmitions of several types of commercial fishing nets currently referred to in chs. NR 21 
and 22, Wis. Adm. Code and ch. 29, Wis. Stats., but which are not defined in either statute or code. These traditional 
types of nets have been in operation for many years and the depa,1ment would like to define them specifically in code so 
there is no question about what is and is not a legal net. Without clear specifications for each of these nets and how they 
may be used, it is feasible that a person could consh'uct and use just about any type or design of net or trap they desire and 
claim it is a bait net, buffalo net, frame or fyke net, slat net or basket trap. 

Commercial fishers and depa,1ment fisheries and law enforcement staff have had to deal with inconsistent commercial 
fishing regulations on the Mississippi River for many years. The same conul1ercial fishers may be fishing on both the 
Wisconsin-Iowa and the Wisconsin-Minnesota bounda,y waters, but must follow different rules depending on what 
portion of the river the person is fishing. In addition to defining ce,1ain currently used commercial fishing gear, this rule 
also provides clarification of several other existing defUlitions and provides more consistency and clarification of the 
commercial fishing rules within and between chs. NR 21 and 22, Wis. Adm. Code. Several corrections are also made to 
cross references found in chs. NR 20 and 24, Wis. Adm. Code. The current I1Iles found in ch. NR 21, Wis. Adm. Code 
regarding conul1ercial fishing on the Wisconsin-Minnesota bounda,y waters were updated a number of years ago to 
provide better protection of game fish, and this order will apply many of those updates to the Wisconsin-Iowa boundary 
waters in ch. NR 22, Wis. Adm. Code. This eff0l1 will also provide additional consistency with the Iowa commercial 
fishing rules. 

RECOMMENDATION: Adoption of Board Order FH-17-09, revisions to chs. NR 20, 21, 22 and 24 related to commercial 
fishing on Wisconsin-Iowa and Wisconsin-Mi,mesota bounda,y waters. 
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State of Wisconsin 
CORRESPONDENCEfMEMORANDUM -----------..;.;...,..;----.;..,..;,.;..;;..;...,;......... 

DATE: 

TO: 

FROM: 

July 26, 2010 

Natural Resources Board 

Matt Frank, se~;Z-

SUBJECT: Request adoption of Board Order FH-17-09, to define and clarifY certain aspects of the 
commercil;1 fishing rules on the Wisconsin-Minnesota and Wisconsin-Iowa boundary waters. 

1. Purpose of the proposed rule 

The primary purposes of the proposed rule isto create descriptions/definitions of several types of 
commercial fishing nets currently referred to in Chapters NR 21 and 22, Wis. Adm. Code and Ch. 29, 
Stats., but which are not defined in either statute or code. These traditional types of nets have been in 
operation for many years and the depaltment would like to define them specifically in code while 
there are still wardens working for the department and active commercial fishers who know what 
they are. This way there can be no question about what is and is not a legal fishing net. Without 
clear specifications for each of these nets and how they may be used, it is feasible that a person could 
construct and use just about any type or design of net or trap they desire and claim it is a bait net, 
buffalo net, frame or fYke net, slat net or basket trap. 

Commercial fishers and DNR fisheries and law enforcement staff have also had to deal with 
inconsistent commercial fishing regulations on the Mississippi river. The same commercial fishers 
may be fishing on both the Wisconsin-Iowa and the Wisconsin-Minnesota boundary waters, but 
currently must follow different rules depending on what pOition of the river the person is fishing. In 
addition to defining celtain currently legal commercial fishing gear, this rule will also provide 
clarification of several other existing definitions and provide more consistency and clarification of 
the commercial fishing rules within and between chs. NR 21 and 22, Wis. Adm. Code. The current 
rules found in ch. NR 21 have closed numerous legal loopholes and have provided better protection 
of game fish. This order will adopt the same or similar rules in ch. NR 22 as those found in ch. NR 
21. This order is also part of an effort to update and coordinate Wisconsin-Iowa commercial fishing 
rules with the Iowa DNR. 

2. Summary of the rule 

SECTIONS 1,2,3 and 34 of the order amend cross references found in chs. NR 20 and 24 to 
definitions that have been renumbered by this rule or which were incorrect. 

SECTION 4 repeals and recreates the definition section in ch. NR 21. There are 8 new definitions added 
to this section, including bait net, buffalo net, frame net or fyke net, hoop net, lead, detrimental species, 
slat net or basket trap and trammel nets. Five existing definitions are revised and all others are retained 
but have been renumbered. Unnecessary statutory references placed in parenthesis after some definitions 
were removed. 

SECTIONS 5 and 6 of the order correct cross references in ch. NR 21 to definitions that have been 
renumbered by this rule or which were incorrect. 
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SECTIONS 7 and 23 clarifY in both ch. NR 21 and ch. NR 12 that live carp taken for use as bait may 
not be transported away from any waters of the state unless specifically authorized. Such movement 
of live fish has been prohibited under s. NR 19.05 effective November 2, 2007 as a result of new 
rules meant to reduce the risk of the spread of Viral Hemorrhagic Septicemia (VHS) in fish. 

SECTION 8 and 24 clarifY in both ch. NR 21 and ch. NR 22 that a licensed commercial fisher and 
their agents are restricted to commercial fishing only within the state boundaries of the state they are 
licensed under. 

SECTIONS 9,10, 11,25,26 and 30 clarify in both ch. NR 21 and ch. NR 22 that each person who is 
required to hold a commercial fishing license must be present at all times when any of his or her nets 
or setlines are set, placed, tended or operated, while still allowing the licensee to move commercial 
fish by boat or on the ice and to load commercial fish into trucks at a boat landing while the crew 
continues to load fish at the net. These sections also provide that a commercial fishing licensee's fish 
helpers or crew members do not need to also hold a commercial fishing license when only assisting a 
licensed commercial fisher, but that the commercial fisher must notifY the department of the names 
of all such unlicensed helpers or crew members. 

SECTIONS 12 and 30 amend the rules on tagging and marking commercial fishing nets to allow up 
to 2 commercial fishers to tag the same·net when they share the use of the same net. This change 
however also clarifies that such nets are still not allowed to be marked with more than one flag and 
number at anyone time. 

SECTIONS 13 and 27 amend the monthly repOt1ing requirement wording to clarify that the rep0l1 
shall contain all information requested on the depatiments report form, including the buyers name, 
address and phone number. 

SECTIONS 14 and 28 repeal unnecessary references to the cost for tags issued for commercial 
fishing nets. These fees are established under ss. 29.523 and 29.563 (7) (c), Stats. SECTION 14 
also clarifies that it is not legal to remove roe from a commercial fish while on the water, ice or 
shore, and that commercial fish shall remain intact until the fish reaches the final processing facility 
or place of business of the commercial fisher. This new language created in ch. NR 21 is consistent 
with the CUtTent rule language found in s. NR 22.11 (2m). 

SECTIONS 15 and 16 amend the rules on placing or operating gill nets and seine nets within 1,000 
feet of gill nets or frame nets that belong to another commercial fisher. 

SECTIONS 17 and 32 clarifY that either any small game or a fishing license is a valid approval for 
taking tmiles. This change is consistent with a recent change made to s. NR 19.275 (3) (a) under 
clearinghouse rule CR 09-018 and which took effect March 1, 2010 

SECTIONS 18 and 33 clarify that a person taking turtles on the Wisconsin-Minnesota and 
Wisconsin-Iowa boundary waters shall comply with the regulations of the state in whose territorial 
waters they are taking the turtles. 
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SECTION 19 of the order repeals and recreates the definition section in ch. NR 22. There are 16 
new definitions added to this section, including bait net, bank pole, buffalo net, detrimental fish, 
drive set, drift set, frame net or tyke net, gill net, hoop net, lead, seine, seine haul, setline, slat net or 
basket trap and trammel nets. Two existing definitions are revised and all others are retained but 
have been renumbered. 

SECTION 20 makes the s. NR 22.05 (I) language consistent with the language found under ch. NR 
21, regarding the ability to sell or barter rough fish under one's control or possession iflawfully 
taken during the open season by hook and line, spear or bow and arrow. 

SECTION 21 clarifies in ch. NR 22 that fishing within 200 feet of any fishway, lock or dam by any 
means other than hook and line is not legal. This is consistent with the restrictions found in ss. NR 
20.05 (3) and 21.065. 

SECTION 22 clarifies that set or bank poles are not commercial gear on the Wisconsin-Iowa 
boundary waters and that the same rules apply to their use on the Wisconsin portion of this water as 
apply to their use on non-boundary inland waters. 

SECTION 27 makes a number of revisions to s. NR 22.11 so that the wording in this section is more 
consistent with the current s. NR 21.11. 

SECTION 29 removes reference to tortoises and simply refers to these animals as turtles. 

For consistency, SECTION 30 creates several new restrictions in s. NR 22.11 that currently apply 
to commercial fishing on the Mississippi River in the Wisconsin-Minnesota boundary waters in s. 
NR 21.11, but not to commercial fishing on the Mississippi River in the Wisconsin-Iowa boundary 
waters under ch. NR 22. 

SECTION 31 amends s. NR 22.12 commercial fishing gear restrictions to make them more 
consistent with the commercial gear restrictions found in ch. NR 21. These new restrictions will 
provide for more consistency in the commercial fishing rules up and down the Mississippi River, as 
well as provide additional opportunity to use commercial fishing nets on this water. 

3. Rule Development: 

These rules were developed with assistance from the bureaus of Fisheries, Law Enforcement and 
Legal Services. 

4. Public Participation 

Public Hearings 

One hearing was held in Prairie du Chien on June 21, 20 10. Table I summarizes attendance and 
appearances on the proposal. 
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Two comments were received by emai I. Of those, both were supportive of most of the proposed 
changes but expressed concern on several items .. 

Comment Summary & Department Responses 

Most comments were supportive of most of this rule, however there were a few issues of concern 
raised by those who testified and submitted written comments. These concerns were as follows: 

Comment: Most in attendance did not feel that there should be a requirement for commercial fisher 
to keep their own nets 1,000 ft. apart and that it would be difficult to know the location of another 
fisher's nets (which do not require flagging). Several testified that fishermen already respect each 
others nets, but advised that if a distance should be established, it should only apply to those nets that 
must be marked so that every other commercial fisher will know of their location. Gill nets need to 
be marked with flags, but other nets, such as trammel, buffalo or bait nets do not. They felt that this 
distance requirement should only apply to gill nets which are not placed by the same fisher. They 
also felt that the distance a fisher must keep their gill nets from another fisher's gill nets should be 
something less than 1,000 ft, but no suggestion of an alternate distance was offered. Written 
comments were received suggesting 500 ft. instead of I ,000 ft. 

Response: The depaltment has amended ss. NR 21.11 (2) (d) 7 and NR 21.11 (3) (L) in Sections 15 
and 16 and revised ss. NR 22.12(3) and (4) of Section 31 of this rule regarding the 1,000 foot 
minimum spacing requirements between nets to only apply to gill nets, frame nets and seines which 
are not placed or being operated by the same commercial fisher. This rule will not apply to other 
types of commercial nets which do not require visible display of a net flag or to gill nets or seines 
that are operated by the same commercial fishing licensee. 

Comment: Several in attendance at the hearing did not agree with shortening the check period for 
hoop nets 01' for gill nets set under the ice from 4 days to 3 days for hoop nets and from 4 days to 2 
days for gill nets set under the ice. It was expressed that the extra time is often helpful in allowing 
the bait to work and for fish to find their way into the nets. Others felt that it would mean more trips 
on the water to check nets and increased costs associated with having to re-bait nets more often if 
they have to be raised more often. It was also felt that most fish in gill nets will be dead anyway and 
if under the ice it should not be a concern. 

Response: The department has revised this rule so that there will not be any change in the net checking 
intervals. 



To: Natural Resources Board - July 13,2010 Page 5 

Comment: Several felt that increasing the number of setline hooks that may be used from a 
maximum of 400 hooks on up to 8 lines, to a maximum of 600 hooks on up to 12 lines should also be 
applied to the Wisconsin-Minnesota boundary waters and not just the Wisconsin-Iowa boundary 
waters. 

Response: The department does not feel increasing the number of setlines and hooks that may be 
used under one setline license on the Wisconsin-Minnesota boundary waters is necessary or 
appropriate. While it would make the setline rules consistent up and down the Wisconsin side of the 
river, the department does not feel that there is a need to increase harvest opportunity on catfish with 
setlines on the Wisconsin-Minnesota boundary waters. Unlike Iowa, Minnesota does restrict the 
harvest of catfish taken with seines to 100 pounds per day like Wisconsin and also limits setlines to 
400 hooks, consistent with the current Wisconsin setline rules. 

Comment: One person testified that he did not like having to provide the names of his helpers. This 
person also stated he would like to have the boundary waters commercial fishing rules apply to the 
entire river between the railroad tracks on each side and not just to the state line boundary. 

Response: Though this person was not in favor of having to repolt who his fishing helpers were, the 
department and others testifYing at the hearing felt this new requirement was a fair compromise to no 
longer requiring helpers to also hold a commercial fishing license to assist in commercial fishing 
activities. These changes will enable commercial fishers to now also enlist the help of non-resident 
helpers, which they could not previously do because licenses are only available to residents. 

The department is also not proposing to expand the opportunity to commercial fish on the waters of 
the Mississippi River west of the Wisconsin state line. This would require both states to have 
identical rules and agree to this change. Doing so would also mean that commercial fishers from 
Illinois, who can currently have authority to fish in Illinois-Iowa boundary waters of the Mississippi 
River, would then also be able to fish on the Wisconsin side of the Wisconsin-Iowa boundary waters. 
This was not supported by others in attendance at the public hearing. 

Comment: One fisherman felt that they should be able to use drive nets longer than 300 feet as 
allowed under current rule and which was not expanded under this rule. 

Response: Increasing the maximum length for drive nets to some length longer than 300 feet was not 
part of this rule package and the department does not feel there is a need to change this rule. Only 
one person expressed an interest in expanding the length of drive nets. 

Comment: One fisherman questioned the existing rule that limits harvests of catfish with seines to 
100 pounds + I fish, when the adjacent state ofIowa does not limitthe amount of catfish that may be 
harvested in that state's waters. 

Response: The depmtment does not SUppOlt the repeal of the 100 pounds + I fish daily bag limit for 
catfish taken with seines. While this is not a rule change which was being proposed for Wisconsin­
Iowa waters, another change which is part of this rule will allow the use of more set lines and setline 
hooks on these waters. While Iowa does not have a similar 100 pound daily bag limit for catfish 
taken with seines, there is also no bag limit for catfish taken by setlines in Wisconsin waters. This 
change will allow fishers to take more catfish by the setline method. 
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The change to the Wisconsin setline rules will be more liberal than the Iowa rules for setlines which 
limit commercial fisherman in that state to 200 hooks, and levels the playing field a bit more on 
harvest opportunities for catfish between the Wisconsin and Iowa. At the same time, this rule 
proposal maintains the 100 pound daily bag limit for catfish taken by seines on both the Wisconsin­
Iowa and Wisconsin-Minnesota boundary waters. Like Wisconsin, Minnesota also has a 100 pound 
daily bag limit for commercial fishers taking catfish with seines. This keeps the daily bag limit for 
catfish taken with setlines consistent for all Wisconsin commercial fishers, whether fishing in 
Wisconsin-Iowa or Wisconsin-Minnesota boundary waters, as well as maintaining consistency with 
the rules in the State of Minnesota. 

Comment: The suggestion was made to allow more than one licensee's net tag on the same net so that 
when 2 fishers share the same net and take turns checking it, they do not have to constantly be taking 
their tags on and off. Current law does not allow any person to operate or use a net that is tagged with 
another person's tag. The suggestion was made to limit multiple tagging to not more than 2 different 
licensee's tags. 

Response: A change has been made to Sections 12 and 30 of this order to allow more than one 
licensee's net tag to be place on the same net, but not more than 2 different fisher's tags may be 
placed on anyone commercial fishing net. 

Comment: Several fishermen had questions about the requirement to notify the department of who 
their helpers were in place of each helper also needing a license. Most were satisfied with the 
explanation of the proposed rule but questioned the need for 2 licensed commercial fishers who 
occasionally help each other tend the other nets, to also need to be reported as helpers. 

Response: An additional change was made in this rule to not require commercial fishers to report the 
name of a helper if that helper also holds a commercial fishing license. 

Comment: One person felt the cost of Buffalo and Bait net tags should be that same, 25 cents each. 

Response: The department is without authority to change the fee charged for tags required to be 
attached commercial fishing nets. The cost of these tags is established statutorily under s. 29. 
563(7)(c)3., Stats. This is the reason the depaltment is repealing unnecessary rule language under 
Section 14 and 28 of this order. 

5. Response to Legislative Clearinghouse comments: 

All recommendations made in the Legislative Clearinghouse report have been incorporated in the 
final version of the rule. 

6. How does this proposal affect existing policy? 

The proposed rule is consistent with existing policy regarding most commercial fishing activities on 
the Wisconsin portion of the Mississippi river where it forms a boundary with Minnesota. The 
USFW Service is also considering closing commercial harvest of shovelnose sturgeon on all of the 
Missouri River and on the Mississippi River from St. Louis downstream to the Gulf of Mexico. This 



To: Natural Resources Board -July 13,2010 Page 7 

is being done because of the shovelnose sturgeon's "similarity of appearance" to endangered pallid 
sturgeon. If and when this takes place we can expect to see a significant increase in pressure on our 
Wisconsin shovelnose sturgeon to replace the lost source of caviar downstream. Therefore, the 
updates and clarifications being considered to the chs. NR 21 and 22 commercial fishing rules are 
even more important now, so that we have enforceable rules in place before we see any increase in 
harvest pressure. 

7. Has Board dealt with these issues before? 

A similar rule package was adopted in the mid-1990's for ch. NR 21. 

8. Who will be impacted by the proposed rule? How? 

The proposed rules will have minimal impact, if any, on the general public. Commercial fishers who 
currently hold or who may in the future hold a commercial net license for commercial fishing on the 
Wisconsin waters of the Mississippi river are those who will be primarily affected by this rule. 

The proposed revisions should improve the commercial fisher's ability to understand and comply 
with chs. NR 21 and 22, Wis. Adm. Code, and those sections of ch. 29, Wis. Stats., dealing with 
commercial fishing net licenses. There will also be more consistency in the commercial fishing 
rules throughout the Wisconsin waters of the Mississippi river and clarification of what types of nets 
are authorized to be used under commercial fishing net licenses. Some of the proposed changes were 
requested by commercial fishers during informal meetings held with them during drafting of this 
language. 

9. Information on environmental analysis, if needed. 

This is a Type III action under ch. NR 150, Wis. Adm. Code, therefore no Environmental Assessment is 
required. 

10. Small business analysis. 

The proposed rule is not expected to have a significant adverse effect on a substantial number of small 
businesses and may have favorable effects on a number of businesses by correcting and clarifying existing 
rules. 

A. 1. Describe the compliance and/or reporting requirements imposed on small business. 
The only new compliance or reporting requirement created by the proposed rule will only 
apply to a commercial fisher who uses fish helpers or crew members. This requirement is 
part of an exception created to clarify that commercial fish helpers or crew members working 
under the supervision of a licensed commercial fisher do not also need to hold a commercial 
fishing license. As part of this exception, this rule does require the licensed commercial 
fisher to notify the depattment of the name and address of their helpers and crew members 
before they engage in the commercial fishing activities. 
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2. Can these compliance and/or reporting requirements be made less stringent for small 
business? 
No. The reporting only requires the licensee to provide the name and address of crew member 
and helpers and allows the licensee to submit this information in the manner most convenient to 
them, such as with their license application or at any time after they obtain their license, such as 
including names and addresses for any new crew members or helpers along with their already 
"required monthly commercial fishing report. 

B. 1. Describe the schedules or deadlines for compliance or reporting imposed on small business. 
The only deadline prescribed is that the commercial fisher must report the names and 
addresses of any person that will be assisting them as a fish helper or crew member before 
they begin to provide such assistance. If the commercial fisher does not use have a crew or 
fish helpers, they are not required to provide this information. 

2. Can these schedules or deadlines be made less stringent for small business? No. 

C. Can the compliance or reporting requirements for small business be consolidated or 
simplified? 

The requirement to report names and address of crew members or fish helpers allows the 
commercial fisher to simply provide the list of names and addresses, if any, along with the 
application they submit for their license, or along with any of their monthly catch reports. 

D. Can performance standards be established for small businesses in lieu of design or 
operational standards? Not applicable. 

E. Can small business be exempted from any or all requirements of the rule? No. 

F. Final Regulatory Flexibility Analysis: 

1. Describe the type of small business that will be affected by the rule. 
Small businesses that may be affected by the proposed rule are commercial fishers who 
currently hold or who may in the future hold a net license for commercial fishing on the 
Wisconsin waters of the Mississippi river. 

2. Explain the reporting, bookkeeping and other procednres required for compliance with 
the rule. 
Requires the licensed commercial fisher to notifY the depaltment of the name and address of 
their helpers and crew members before they engage in commercial fishing activities. 

3. Describe the type of professional skills necessary for compliance with the rule. 
No new professional skills are needed to comply with the proposed rule. 
































































