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SUBJECT: Request authorization for hearing for Board Order DG-34-1 0, creation of Wisconsin Administrative Code NR 
860 Water Use Permitting. 

FOR: _ ..:.A.:..U:..Gc:::...::.U..:.ST-=-:2..:.0:..10=--_ BOARD MEETING 

TO BE PRESENTED BY: Kristy Rogers, Bureau of Drinking Water and Groundwater 

SUMMARY: 

Board Order DG-34-1 0 creates NR 860 Water Use Permitting. NR 860 supports the implementation of 2007 Wisconsin 
Act 227, 2009 Wisconsin Act 28, and the Great Lakes-S!. Lawrence River Basin Water Resources Compact (Compact) by 
defining the process, requirements, and criteria for water use permitting in the Great Lakes Basin. Beginning on 
December 8, 2011 , coverage under a general permit or an individual permit is required for all persons who withdraw 
water from the Great Lakes Basin in an amount that averages 100,000 gallons per day or more in any 30-day period. 

The rule establishes definitions, application information requirements, review time limits, required permit conditions, 
criteria for permit issuance, procedures for amending and terminating permits, and standards and procedures for public 
participation for the water use permitting program. 

RECOMMENDATION : Authorize public hearings for Board Order DG-34-10, creation ofNR 860 Water Use Permitting. 

LIST OF ATTACHED MATERIALS: 

No D Fiscal Estimate Required 

No 0 Environmental Assessment or Impact Statement Required 

No 0 Background Memo 

APPROVED: 

Secretary, Matt Frank 

cc: Laurie J. Ross - AD/8 

Eric Ebersberger - OG/5 

Linda Haddix - LSf8 

Judy Ohm - LS/8 

Krisly Rogers - DG/5 

Dale 

Dale 

Dale 

Yes 0 Allached 

Yes 0 Allached 

Yes 0 Allached 
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State of Wisconsin CORRESPONDENCEIMEMORANDUM --------.:...;;~.:...:...:...:..:..:..:~..:.:...; 

DATE: 

TO: 

FROM: 

July 21,2010 

Members, Natural Resources Board 

Matt Frank, Sec~ 

FILE REF: DG-34-10 

SUBJECT: Recommendation for approval of public hearings for the creation of Wis. Adm. Code 
Chapter NR 860 Water Use Permitting. 

1. Why is the rule being proposed? 

NR 860 Water Use Permitting is being proposed to define the process, requirements, and 
criteria for water use permitting in the Great Lakes Basin. 2007 Wisconsin Act 227 and 2009 
Wisconsin Act 28 require the department to draft rules to implement the water use permitting 
program by December 8, 2011. 

2. Summary of the rule. 

This rule supports the implementation of 2007 Wisconsin Act 227, the relevant portions of 2009 
Wisconsin Act 28, and the Great Lakes-St. Lawrence River Basin Water Resources Compact 
(Compact) by defining the process, requirements, and criteria for water use permitting in the 
Great Lakes Basin. Beginning on December 8, 2011, water use permits are required in the 
Great Lakes basin for persons making withdrawals above certain thresholds. Coverage under a 
general water use permit is required for withdrawals averaging 100,000 gallons per day or more 
in any 30-day period but less than 1,000,000 gallons per day for 30 consecutive days. 
Individual water use permits are required for withdrawals that equal at least 1,000,000 gallons of 
water per day for any 30 consecutive days. 

General Permits - The department is required to issue one or more general water use permits to 
cover withdrawals averaging 100,000 gallons per day or more in any 30-day period but less 
than 1,000,000 gallons per day for 30 consecutive days. The department may issue general 
water use permits based on geographical areas or based upon a category or group of water 
withdrawals. The department will propose at least two general water use permits after the 
adoption of the rule in early 2011. One of the general permits will cover withdrawers that qualify 
for automatic coverage and the second general permit will cover new withdrawers or existing 
withdrawers that do not qualify for automatic coverage. 

All existing withdrawers that had a withdrawal at the level requiring a general permit before 
December 8, 2008 will qualify for automatic coverage under a general water use permit. The 
department will contact or issue automatic coverage to those withdrawers that have received 
previous department approvals. Withdrawers that did not have a department approval and 
existing withdrawers that need to submit additional information must submit the required 
information to the department by November 1, 2011 to qualify for automatic coverage. The 
statute requires that automatic coverage be issued by December 8, 2011. 

EXisting withdrawers that do not qualify for automatic coverage and new withdrawers that are 
required to obtain coverage under a general water use permit must apply to the department. 
The department will review a complete application within 45 days and issue a notice of 

Printed on 
R«}'d~ 
P~pu 



coverage under the general water use permit to those withdrawers that have an approved water 
conservation plan and the required permits from other department programs. 

Individual Permits - Individual water use permits are required for withdrawals equaling at least 
1,000,000 gallons of water per day for any 30 consecutive days. Existing withdrawers that had 
a withdrawal at the level requiring a general or individual permit before December 8, 2008 will 
qualify for the automatic issuance of a permit. The automatic issuance process is the same 
process as that for automatic coverage under a general permit and has the same statutory 
deadline of December 8, 2011. 

Existing withdrawers that do not obtain an automatic permit and new withdrawers that are 
required to obtain an individual water use permit must apply to the department. The individual 
water use permit process varies based upon the volume of the proposed withdrawal. As the 
volume of the withdrawal increases, the. required information and review standards increase. 
New and increased withdrawals of 1,000,000 gallons per day or more have to meet the state 
decision making standard. New and increased withdrawals of 10,000,000 gallons per day or 
more that have a water loss of 5,000,000 gallons per day or more have to meet the compact 
decision making standard. 

The state decision making standard requires applicants to: 
• Demonstrate that there is no significant adverse impact to the waters of the state from 

the withdrawal. 
• Demonstrate the need for the withdrawal. 
• Implement cost effective water conservation measures. 
• Obtain the necessary permits from other department programs. 

The compact decision making standard requires applicants to: 
• Return all of the withdrawn water to the source watershed less an allowance for 

• 

• 

• 

• 

consumptive use. 
Demonstrate that there is no significant adverse individual or cumulative impact to the 
Great Lakes basin, the source watershed, and water dependent natural resources. 
Implement environmentally sound and economically feasible water conservation 
measures. 
Comply with all applicable local, state, federal laws and interstate and international 
agreements. 
Demonstrate that the water use is reasonable. 

Public participation including a public notice, comment period, and opportunity for a hearing is 
required for the issuance of general permits and individual permits that require compliance with 
the state or compact decision making standard. Withdrawals that have a new or increased 
consumptive use of 5 million gallons per day or greater average in any 90 day period must also 
be reviewed by the other Great Lakes states and Canadian Provinces of Ontario and Quebec. 

The rule also establishes the minimum permit conditions for all permits, the process for making 
an open records reque&t, the process for requesting a modification to the permitted withdrawal 
amount, and the specific public participation procedures. 

3. How does this proposal affect existing policy? 
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The board order creates a new rule that implements new regulations. The new rule is not 
expected to affect existing policy. The requirements of the rule were designed to work in 
concert with overlapping department regulations including the high capacity well and Chapter 30 
surface water withdrawal programs. 

4. Has the Board dealt with these issues before? 

The Board has recently dealt with three new rules that also implement the Compact and related 
water use regulations. Those rules included NR 850 Water Use Fees, NR 852 Water 
Conservation and Water Use Efficiency, and NR 856 Water Use Registration and Reporting. 

There will be up to three additional rules that the Board will review from the Water Use Section 
in the next year. The new rules are a result of the implementing legislation for the Great 
Lakes-St. Lawrence River Basin Water Resources Compact and statewide water use program. 

5. Who will be impacted by the proposed rule? How? 

The permit requirements of the new rule go into effect on December 8, 2011. Notice of 
coverage under a general permit is required for withdrawals of water in the Great Lakes Basin 
that average 100,000 gallons per day or more in any 3~-day period but that do not equal at least 
1,000,000 gallons per day for any 30 consecutive days. An individual permit is required for 
withdrawals of water in the Great Lakes Basin that equal at least 1,000,000 gallons per day for 
any 30 consecutive days. 

Examples of regulated persons include high capacity well owners, agricultural irrigators, public 
water systems, paper mills, food processors, and power producers. 

The department is required to issue automatic permits by December 8, 2011 to withdrawers that 
had existing withdrawals when the Compact went into effect on December 8, 2008. The rule 
establishes a process that requires the department to notify known existing withdrawers of the 
process for automatic issuance of a permit. The requirements for automatic issuance of a 
permit are minimal and include providing the department with any additional information that 
was missing from previous approvals. 

New withdrawers will need to apply for the appropriate permit (based on the volume and 
frequency of their water withdrawal) and supply the required information. The process for 
receiving notice of coverage under a general permit is straightforward, is expected to take less 
than 45 days, and follows the requirements of other similar DNR general permits. The 
application requirements and process for an individual permit are more robust. The level of 
information required, review steps, and review timelines depend on the size of the withdrawal 
and whether or not certain withdrawal thresholds for review are triggered. For example, very 
large withdrawals that have a water loss of greater than 5,000,000 gallons per day must be 
reviewed by the other Great Lakes States and the provinces of Ontario and Quebec. 

6. Information on environmental analysis, if needed. 
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No environmental analysis is required. This action is a Type III action under ch. NR 150, Wis. 
Adm. Code. 

7. Small business analysis. 
A. 1. Describe the compliance and/or reporting requirements imposed on small business. 

2. Can these compliance and/or reporting requirements be made less stringent for small 
business? Explain. 

The permitting requirements are consistent for all regulated persons including small 
business. The statute requires that regulated persons obtain a permit from the department. 
The annual reporting requirements vary based upon the type of permit and volume of 
withdrawal. Persons who have an individual permit for a large withdrawal will have the most 
reporting requirements. Smaller withdrawal amounts that qualify for coverage under a 
general permit will have to annually report the following information: 
• monthly volumes of withdrawal, 
• whether the person withdraws at least 1,000,000 gallons per day for 30 consecutive days, 

and 
• water loss from consumptive use. 

Most small businesses are expected to have smaller withdrawals that fall into the general 
permit category. Requiring the same level of reporting for all regulated persons will provide 
consistent data necessary to effectively evaluate the impacts of water use in the Great 
Lakes Basin. 

B. 1. Describe the schedules or deadlines for compliance or reporting imposed on small 
business. 

2. Can these schedules or deadlines be made less stringent for small business? Explain. 

All regulated persons are required to report annually. It is estimated that the reporting will 
take less than 2 hours per year and can be accomplished by most individuals with no 
specific professional background. The proposed rule does not exceed the minimum 
reporting frequency required by the statute for all regulated persons. 

C. Can the compliance or reporting requirements for small business be consolidated or 
simplified? Explain. 

Department staff is committed to identifying and minimizing duplicative reporting 
requirements for water withdrawal information for all regulated persons. 

D. Can performance standards be established for small businesses in lieu of design or 
operational standards? Explain. 

Not applicable to this rule. 

E. Can small business be exempted from any or all requirements of the rule? Explain. 

The statute does not provide an exemption for small businesses. 
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F. Initial Regulatory Flexibility Analysis 
1. Describe the type of small business that will be affected by the rule. 
2. Briefly explain the reporting, bookkeeping and other procedures required for 

compliance with the rule. 
3. Describe the type of professional skills necessary for compliance with the rule. 

This rule will affect small businesses that supply their own water with water supply systems 
that withdraw over 100,000 gallons per day. Small businesses, like other entities that are 
affected by this rule, will have to obtain a permit, follow the permit conditions, measure the 
amount of water used on a monthly basis, and report that water use annually. Small 
businesses that receive water solely from a public water supply will not be directly impacted 
by this rule. Most small businesses regulated by this rule are expected to fall within the 
general permit category. The general permit requirements are straightforward and can be 
accomplished by most individuals with no specific professional background. The application 
for an individual permit may require the hiring of a professional environmental consultant to 
assist with the evaluation of impacts from a proposed withdrawal. 
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