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SUMMARY: 

In June 2009, the Natural Resources Board adopted updated minimum statewide shoreland zoning standards for 
Wisconsin. The Assembly Natural Resources Committee requested modifications. In response, the following revisions 
are proposed: 

-Impervious surface standards apply within 300 feet of the ordinalY high water mark (rather than 1000 feet). 
Impervious surface allowances are based on calculating the amount as a percentage of the lot within 300 feet of the 
ordinary high water mark. 

- Structures legally placed between 35 - 75 feet of the ordinary high water mark prior to adoption of the original county 
shoreland ordinance may only be expanded veltica lly (no horizontal expansion within the shoreland setback). 

- Mitigation plans must be enforceable and must be recorded in the office of the Register of Deeds (no previous 
requ irement). 

- Clarification that pre-existing impervious surfaces may be maintained, replaced or relocated but relocation or 
replacement must meet all other ordinance provisions (e.g., for example, an existing at grade impervious patio that does 
not meet the shoreland setback may not be moved closer to the water or converted to a building.) 

- Technical change to ensure ac·curate awareness and application ofstatutolY provisions related to shoreland zoning for 
annexed and newly-incorporated areas. 
While these modifications result in limits on impervious surfaces over a smaller proportion of lake watersheds, the 
footprint of pre-existing structures may no longer be expanded within the shoreland setback and mechanisms to help 
ensure that mitigation is accomplished have been strengthened. All other provisions remain as adopted by the Board in 
June 2009. In sum, the Department has determined that there is no change to the environmental impact of the proposal. 

RECOMMENDATION: Adopt Board order WT-28-04 relating to the Shoreland Management Program 

LIST OF ATTACHED MATERIALS: 

No 0 Fiscal Estimate Required 

No 0 Environmental Assessment or Impact Statement Required 

No D Background Memo 

Secretary, Malt Frank 

cc: Laurie J. Ross - ADI6 

Julia Riley, WTI3 

Gregg Breese, WTI4 

Liesa Lehmann, WTl4 

Yes D Attached 

Yes D Attached 

Yes 0 Attached 

11 - 0 -OJ 
Date ! / 

'J )/ () 1 , 
Date 

II/t@ 'T 
Date 



State of Wisconsin 
CORRESPONDENCEIMEMORANDUM -------------

DATE: November 6, 2009 

TO: Natural Resources Board 

FROM: Matthe~1-. 
SUBJECT: Background Memo on Adoption of Proposed Revision to ch. NR 115, Wisconsin's 
Shoreland Management Program 

In June 2009, the Natural Resources Board adopted updated minimum statewide shore land zoning 
. standards for Wisconsin. The Assembly Natural Resources Committee requested modifications. In 
response, the following revisions are proposed: 

• Impervious surface standards apply within 300 feet of the ordinary high water mark (rather than 
1000 feet). Impervious surface allowances are based on calculating the amount as a percentage of 
the lot within 300 feet of the ordinary high water mark. 

• Structures legally placed between 35 - 75 feet of the ordinaIY high water mark prior to adoption 
of the original county shoreland ordinance may only be expanded vertically (rather than 
horizontal and vertical expansion within the shore land setback 

• Mitigation plans must be enforceable and must be recorded in the office of the Register of Deeds 
(rather than no previous requirement). 

• Clarification that pre-existing impervious surfaces may be maintained, replaced or relocated but 
relocation or replacement must meet all other ordinance provisions (e.g., for example, an existing 
at grade impervious patio that does not meet the shoreland setback may not be moved closer to 
the water or converted to a building.) 

• Technical change to ensure accurate awareness and application of statutOlY provisions related to 
shoreland zoning for annexed and newly-incorporated areas. 

While these modifications result in limits on impervious surfaces over a smaller proportion oflake 
watersheds, pre-existing structures may no longer be expanded horizontally within the shore land setback 
and mechanisms to help ensure that mitigation is accomplished have been strengthened. All other 
provisions remain as adopted by the Natural Resources Board in June 2009. In sum, the Department has 
detelmined that there is no change to the environmental impact of the proposal. 

Why is this rule revision being proposed? 

Wisconsin's minimum shoreland zoning standards (NR 115) were originally written in the 1960's and 
have been revised very little since that time. Development patterns have changed significantly from a 
small, older family cottage to year round homes and multi-unit complexes with sizes proportionate to the 
high value of the shoreline property. Since the initial writing, most counties have elected to create 
ordinances that go beyond the minimum standards but are looking for up-to-date statewide minimums to 
make these protective measures more consistent. In the years that shoreland zoning has been in place, 
extensive scientific research has show that easily-implementable up-to-date minimum standards are 
critical to protecting Wisconsin lakes and streams. 

The current proposal is a simplified code that recognizes the science of shore land protection, the value of 
waterfront property, the past work that counties have put into creating and enforcing shoreland zoning 
ordinances, the desire for flexibility in development coupled with the demand that the current levels of 
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protection not be reduced. 

The proposal follows some key basic principles: 
• Property owners may maintain existing buildings and lawns. 

For new building, reconstruction or expansion, property owners will need to either save some space 
for fish and wildlife habitat and runoff absorption - or restore habitat or runoff absorption - in proportion 
to the project. 

Many familiar standards are unchanged, including the 75 foot setback and the 10,000 and 20,000 square 
foot lot sizes. 

Construction that pre-dates shoreland zoning and doesn't meet the standards (non-conforming structures) 
has been problematic because of administrative complexity and inconsistent treatment from county to 
county. The majority of variance applications are related to modifYing existing nonconfonning structures 
and lots. In order to reduce the frequency of variance requests from the same zoning provisions experts 
recommend modification of the provisions if possible. 

Many local governments, lake and river groups, and lanscapers, as well as state agencies, now use and 
recommend modern water quality and habitat management practices to landowners that are not reflected 
in the old shoreland standards. As an example, the old standards do not reflect the need to control 
invasive species - a need that was largely unknown at the time of original adoption. 

DNR has developed a comprehensive approach to shore land management, of which regulation is one 
element. DNR property managers evaluate the condition of shoreland habitat on state lands and as 
needed restore shoreline features at several properties each year. Educational materials and programs, 
including sites demonstrating sound shore land practices, are widely available through DNR, UW
Extension, county offices, and local lake and river groups. $775,000 is available annually in lake and 
river grants specifically to support local governments and organizations with education and incentive 
programs. 

What event or action triggered the proposal? 

Revisions to the minimum shoreland zoning standards have been under discussion since 1988. Local 
evaluations twenty years after adoption were con'oborated by a formal comprehensive study in 1997 that 
found that the minimum standards in the code were difficult to understand and were not being 
implemented in a manner to protect fish and wildlife habitat, natural scenic beauty and water quality. 
Many of the basic standards were unchanged since originally adopted nearly 40 years ago. An extensive 
review of modern scientific literature about fish and wildlife habitat requirements, prevention and control 
of water pollution, and preservation of shore cover for natural scenic beauty, concluded that to meet the 
statutory objectives of the program, improved minimum standards were needed for shoreland ordinances. I 

Research findings support the rule change as follows: 
• Traditionally developed shorelines (less vegetation, more impervious surface) SUppOlt 83-92% 

fewer aquatic species than shorelines with intact vegetative cover and absorptive surfaces 
• Shoreland property continues to develop at an increasing rate; since 1960 about two-thirds of 

undeveloped lakes 10 acres or larger have developed and in the next 20 years all undeveloped 

1 Bernthal. T. October 1997. Effectiveness of Shore land Zoning Standards to Meet Statutory Obiectives: A Literature Review 
with Policy Implications. Wisconsin Department of Natural Resources. 
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lakes not in public ownership could be developed. On rivers, average lots are half the size they 
were 20 years ago. 

In addition, counties across the state had expressed frustration with the current minimum standards. 
Counties with existing standards sought more clarity and definition in the rules to enable consistent 
application across the state resulting in better lake and stream protection. They also sought more 
flexibility in the code so they could adopt more innovative regulatory programs. Some property owners 
also expressed frustration with the current minimum standards, including a perceived inequity in the 
application of the "50% rule" in regulating nonconforming structures and, in certain situations, fi'ustration 
with the code's reliance on variances as the primary relief mechanism. 

In addition to convening a long-standing Citizens Advisory Committee, the Department has held two 
series of public hearings and a public listening session on proposed rule changes. Several tens of 
thousands of comments were received at the public hearings. The proposed rule balances the wide range 
of the public comments. 

What issues are addressed by this rule? 

S. 59.692 Stats. requires counties to adopt zoning and subdivision regulations for the protection of 
shoreland areas. The DNR is required to create minimum standards and oversee county implementation 
of these standards to fulfill the state's duty to protect the public trust in navigable waterways. 

Numerous studies, as described in the attached environmental assessment (EA), have documented the 
impact of development in the shoreland or riparian zone on the health of the water body itself. 

The proposed rule revision addresses the issue of improving shoreland development staudards to better 
protect water quality, fish and wildlife habitat, and natural scenic beauty in the face of modern 
development pressures. The revision also addresses calls for more certainty and flexibility for counties 
when amending shoreland zoning ordinances and property owners when applying for permits. These 
goals have remained constant throughout the entire rule revision process. 

Revisions to the minimum standards address the inadequacies of the current minimum standards in 
achieving the statutory objectives of the program. As exemplified in the attachment, benefits to the 
environment include reduced storm water runoff and related pollutants and conservation of fish and 
wildlife habitat. The revision is also expected to address administrative problems with the current rule 
identified by county zoning staff and property owners. 

Summal'Y of rule 

The Department, with input from the Citizens AdvisOlY Committee, listening sessions (2003), first round 
of public hearings (2005), focus groups (2006), second round of public hearings (2007), and request for 
modifications from legislative committees, the Department has drafted the attached revision to ch. NR 
115 to meet the statutOlY objectives of the program while providing certainty and flexibility to counties 
and property owners. 

Major provisions of the proposal include adding definitions to the rule for clarity; providing exemptions 
for certain activities from shoreland setback and establishing impervious surface and mitigation standards 
that alter the regulation of nonconforming structures. These changes will decrease the number of variance 
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applications counties receive and allow landowners to undertake certain activities by obtaining a simple 
administrative permit from the county. 

Highlights of substantive changes are summarized below. 

Section NR 115.02 - Applicability 
Clarifies applicability of shoreland zoning to unincorporated areas annexed after 1982 and 
unincorporated areas incorporated after 1994. 

Section NR 115.03 - Definitions 
Added definitions for "Access and viewing cOlTidor", "Building envelope", "Existing 
development pattern", "Impervious surface", "Mitigation" and "Routine maintenance of 
vegetation". 

Section NR 115.04 - Shoreland-Wetlands 
Language updated to reflect fact that after 1985 all preliminary Wisconsin Wetland Inventory 
maps had been adopted. Language now refers to the wetland map "amendment" process. 
Added timeframe for zoning wetlands as reflected in amended maps and zoning districts. 
Added provision to resolve discrepancies in map and field conditions. 
Amended "Rezoning shoreland-wetland districts" language to clarifY communication between 
the counties, Department and AlTUY Corps of Engineers. 

Section NR 115.05 (I) - Renumbered and amended as "Establishment of Zoning Standards" 

Section NR 115.05 (I)(a) - Minimum lot sizes 
Counties may allow development on a substandard lot if the lot is a legal lot of record that 
complied with the applicable lot size requirements in effect at the time the lot was recorded at the 
county register of deeds office and the proposed construction of a 'structure will comply with all 
other standards in the code and if: 
1. The lot was never combined with another lot through plat, survey, conveyance or other action; and 
2. The lot has never been developed with one or more structures placed wholly or partially on an 

adjacent lot. 

Section NR ll5.05 (I)(b) - Building setbacks 
Language is added to address structures exempted by other state or federal laws from the 
minimum setback standards. 
The construction of new dlY boathouses is still exempted; however, a provision has been added 
that boathouses must be located within the access and viewing corridor, not provide human 
habitation nor contain plumbing. 
No building is allowed within the first 35 feet of the ordinary high-water mark. 
New "Existing development pattern" and "Access and viewing corridor" definitions SUppOlt this 
standard. 

Section NR 115.05 (I)(c) - Renamed "Vegetation" 
Routine maintenance of vegetation pelTUitted in shoreland zone. Removal of trees and shrubs also 
is allowed if the trees and shrubs are exotic or invasive species, diseased or damaged, Or an 
imminent safety hazard, but the removed trees and shrubs must be replaced with comparable 
species of native vegetation in the same area. 
Language governing management of shoreland vegetation in at least the first 35 feet from the 
OHWM is clarified, resulting in a more functional buffer protecting habitat and water quality. 
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Other vegetation management permitted in the vegetated buffer zone with a county approved plan 
that requires erosion control; native, non-invasive species re-vegetation; maintenance and 
monitoring and enforceable restrictions. 
An access and viewing corridor that allows vegetation removal for the lesser of30% ofthe 
shoreline or 200 feet wide is permitted in the buffer zone, and new boathouses must be located in 
this corridor. 
New "Routine maintenance of vegetation" and "Access and viewing corridor" definitions support 
this standard. 

Section NR 115.05 (I)(d)- Filling, grading, lagooning, ditching and excavating 
These actions are permitted if also designed to minimize impairment to natural scenic beauty. 

Section NR 115.05 (I)(e)- Impervious sUlfaces 
To achieve water quality, habitat and pollution protections counties must create standards that 
regulate the total percentage of impervious surface (IS) cover within 300 feet of the ordinary high 
water of any navigable waterway. 
The total impervious surface coverage allowance is 15%, but may be exceeded up to a maximum 
of30% total ifthe county approves an enforceable mitigation plan that requires mitigation 
measures to be implemented and maintained. The mitigation requirements must be recorded with 
the register of deeds. 
For lots with more than the allowed percentage of impervious surface, the following is allowed: 
routine maintenance, replacement of at-grade impervious surfaces, and replacement or reloc,ation 
as long as the preexisting impervious surface percentage is not exceeded and all other ordinance 
requirements are met. 
New "Impervious surface" and "Mitigation" definitions support this standard. 

Section NR 115.05 (l)(O-Height 
A new provision on structure height added to protect and preserve the natural scenic beauty of 
lake and riverine environments. 
Structures may not exceed 35 feet high within 75 feet of the ordinary high-water mark. 

Section NR 115.05 (I)(g) - Nonconforming structures and uses 
Removed rule that discussed limiting the cost of changes to nonconforming structures to 50% of 
the equalized assessed value. Counties are still allowed to impose the 50% rule if they choose to 
do so, or they may address non conformities via limits on impervious surface area and mitigation 
requirements. 
Allows continuation of lawful use and routine maintenance of nonconfOlming structures. 
Expansion of nonconfOlming structures is limited to vettical expansion up to the height limit, and 
requires mitigation to offset the impacts. 
Replacement or relocation of nonconforming principal structures within the shore land setback is 
allowed if the county determines that the project: 

1. Meets all other ordinance provisions, 
2. Will not expand or relocate closer to the OHWM, 
3. Will remove all structures or portions thereof within 35 feet ofOHWM, 
4. Has no other compliant building location options, 
5. Involves a principal structure that has not been abandoned in the past 12 months and 
6. Mitigation to offset the impacts is required. 
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For expansion, replacement or relocation, the county must approve an enforceable mitigation 
plan, and the mitigation requirements must be recorded with the register of deeds. 
New "Mitigation" and "Building envelope" definitions support this standard. 

Section NR 115.05 (4) - Adoption of Administrative and Enforcement Provisions 
In addition to notifying the department prior to any hearings on variances, special exception and 
conditional use pennits, appeals for map or text interpretations, and decisions to amend map or 
text ordinances, counties must also submit to copies of permits to expand, replace or relocate 
nonconforming principal structures on request of the depaltment 

Section NR 115.06 (2) - Departmental Duties 
Provision added that after review and upon determining that the county shoreland ordinance and 
all of its amendments complies with s. 59.692, Stats., the Department shall issue a certificate of 
compliance to that effect. 
Counties with a non-compliant or no shore land ordinance have 180 days to work with 
Department to draft a compliant shoreland ordinance. 

How does this proposal affect existing policy? 

The proposed revisions to NR 115 are consistent with past Department policy and guidance and 
Wisconsin case law. In many instances, the changes codity past guidance DNR has provided to counties. 
The proposed changes are based on past concerns raised by counties, comments received by the public at 
listening sessions and public hearings, and direction received from the Natural Resources Board when ch. 
NR 118 was approved. 

The most substantial shift in policy is the Department's decision to cease reliance on the 50% rule and 
variances to address nonconfonning structures. The new initiative involves three components: the new 
impervious surface section, the revised nonconforming use section and the requirement that mitigation or 
balancing measures compensate for impacts on the shore land zone. This policy shift adds a new element 
to the traditional regulation of nonconforming structures. 

Past Department policy reflected the Wisconsin common law concept that the goal of zoning law when 
regulating nonconforming structures was to bring about ultimate compliance with the zoning ordinance. 
In most instances, this would require eventually removing existing structures within 75 feet of the 
ordinmy high-water mark. 

This proposal recognizes that existing structures within the 75-foot setback usually were built in 
compliance with the standards in place at the time of construction, and property owners may have 
substantial investments in the improvements on their shoreland properties. While local governments may 
still include in their ordinances the goal of structure removal in the setback, the revised Department policy 
refleCted in this proposed rule no longer seeks to require immediate removal of nonconforming structures 
under shoreland zoning law. However, under this proposal there are a number of options that require the 
impacts of existing structures within 75-feet to be controlled. 

The minimum shoreland zoning requirements in NR 115 now focus on regulating the impacts of 
nonconforming structures based on how close they are to the water and the amount of land they cover. 
This new policy offers more options for development in the shore land zone, but is not a concession to 
owners of nonconforming structures at the resource's expense. All options-removal, impervious surface 
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allowances, relocation or expansion pending a county permit, mitigation requirements, and variance 
provisions-have been carefully designed to meet the statutory requirements of water quality, habitat and 
natural scenic beauty protection. Under the current policy owners of nonconfonning structures wishing to . 
do more than ordinaty repair and maintenance that costs more than 50% of their structure's equalized 
assessed value have only 2 options - (l) remove and relocate the nonconforming structure or (2) apply for 
a variance. While the new policy provides more options in dealing with nonconforming structures, it also 
seeks to reduce runoff to lakes and rivers from activities in the shoreland area by limiting impervious 
surfaces on all lots, requiring mitigation where triggered at least by restoring or protecting shoreland 
vegetation buffers. 

Although the proposed rule still sets dimensional minimum standards, the new mitigation requirements 
reflect a major policy shift by providing options that counties may choose to adopt rather that relying on 
the 50% rule. The code relies on the definition of mitigation- "balancing measures to restore natural 
functions and values lost through development and human activities" - to set the bar for counties to devise 
locally appropriate mitigation standards. Because we are constantly learning more about how to limit 
human impacts on aquatic and wildlife ecosystems, it did not seem wise to codify static rules on how to 
mitigate. The proposed language will allow counties to amend their ordinances as new science and 
approaches emerge to select and define locally appropriate mitigation methods. The new standards will 
require counties as well as shoreland owners to make discerning choices about the impacts of proposed 
property improvements on the water, habitat and natural scenic beauty and take an active role in 
managing shorelands. 

Outside of the codified rule, the Department will offer counties support in developing mitigation rules in 
several ways. A county may adopt an ordinance that requires property owners to utilize the Depmtment 
developed computer program which has been determined adequate to balance the impacts of impervious 
surfaces and nonconforming structures. A county may decide to require full shore land vegetation buffer 
restoration or establishment as mitigation. And, pending Departmental approval, counties currently 
implementing mitigation requirements via their ordinances may continue to use them. The Depmtment 
plans to provide a model shore land ordinance that will also provide mitigation options. 

The proposed rule reflects several smaller policy shifts as well. The impervious surface standard includes 
a trigger for mitigation and an ultimate cap based on the total amount of impervious surface cover in the 
first 300 feet of the shoreland zone. The proposed rule also calls for the establishment or restoration of 
native vegetation in the shore land buffer when certain types of vegetation are removed. Finally, the 
Department will review all amendments to future county shoreland ordinances. 

Has the Board dealt with these issues before? If so, when and why? 

Shoreland-wetland standards were added to NR 115 in 1980. No other changes have been made since 
original adoption. The board unanimously supported proposed changes to the rule as presented in June of 
2009. Subsequently the legislature requested changes to the proposed rule which we believe will not 
significantly impact the environmental outcomes of the rule. 

The department has invested significant resources in assuring that our mandated goals for this rule of 
protecting water quality, habitat, and natural scenic beauty are understood and will be furthered. The rule 
as approved by the board in June included impervious surface regulations extending out to 1000 feet and 
expansion of legal non-conforming structures. The legislature has requested a change to apply 
impervious surface standards to 300 feet (rather than 1000') and to limit expansions of legal non-
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confonning structures only to vertical extensions (rather than horizontal) to a maximum height of35 feet. 
This vertical expansion must also require mitigation. 

2007 Public Hearing Synopsis 

Eight public hearings were held during summer 2007 in Wausau (July 24), Rhinelander (July 25), Rice 
Lake (July 26), Tomah (July 31), Green Bay (August 2), Pewaukee (August 7), Stoughton (August 8), 
and Oshkosh (August 15). A total of 727 individuals gave written or oral testimony at the hearings, 
although it is believed more people were in attendance than submitted comments. In addition to those 
collected at the hearings, 1,654 additional individual comments were submitted and recorded during the 
public comment period. Comments were accepted until September 7,2007. In totaL 8,945 comments were 
recorded from 2,381 people. 

A fonnal summary and Departmental response to comments is included as an attachment to the 
Environmental Assessment included in this package. A general summary is provided here: 

Comments ranged from general support 01' opposition to specific feedback on various sections of the rule. 
The impervious surface section received the most detailed comments that ranged fi'om suppOlting the rule 
(292) to finding it too restrictive (468) or too pennissive (122). Vegetation and buffer provisions received 
the second most detailed comments that ranged from supporting the rule (137) to finding it too restrictive 
(339) 01' too pennissive (72). The following sections received comments in descending order of 
frequency: setback, lot size, height, mitigation, administrative-enforcement, land disturbing activities, 
defmitions-applicability, land division and shoreland-wetland. The majority of comments concerned 
miscellaneous issues (2027 too restrictive, 296 suppOlting, and 295 too pelmissive) but did not refer to 
specific code sections. A number of people (871) commented on issues related to shoreland zoning but 
outside the scope of Departmental authority. The comments were used to infonn the cunent draft. 

Who will be impacted by the proposed rule? How will they be impacted? 

The cunent proposal is a revision of an existing rule that has not changed the scope of who will be 
regulated by shoreland zoning. Some lakefront property owners who chose to remove and rebuild or 
expand structures in the shore land zone will have to perform mitigation measures. Counties will have to 
go through an ordinance amendment process but many counties that have expanded their ordinances 
based on interpretation of the current code will have minor changes only. All counties can expect to 
handle fewer variance requests for existing nonconfonning structures stemming from this rule revision. 
Some counties may need to change the specific factors used in review of applications for rebuilding and 
expansion projects. 

Information on environmental analysis. 

In accordance with the procedures for a Type II Action [Wis Admn Code, NR 150.03 (6)(b)(3)(a)] both 
an issue identification and environmental assessment have been performed for this proposal and are 
included in the Green Sheet package request for NR Board adoption of the revised NR 115. The 
assessment detennined that the revision does not constitute a major state action and therefore does not 
require and Environmental Impact Statement. 
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Final Regulatory Flexibility Analysis - Small business analysis. 

This rule requires counties to adopt shoreland zoning ordinances. County shore land zoning ordinances 
must meet or exceed the minimum standards established by the rule. Any businesses in the shoreland 
zone have been complying with regulations since the late 1960's. This rule revision does not have a 
significant economic impact on a substantial number of small businesses so the small business analysis is 
not required. 
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